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provided, see section 1501 of Pub. L. 109-8, set out as an
Effective Date of 2005 Amendment note under section
101 of this title.

§528. Requirements for debt relief agencies

(a) A debt relief agency shall—

(1) not later than 5 business days after the
first date on which such agency provides any
bankruptcy assistance services to an assisted
person, but prior to such assisted person’s pe-
tition under this title being filed, execute a
written contract with such assisted person
that explains clearly and conspicuously—

(A) the services such agency will provide
to such assisted person; and

(B) the fees or charges for such services,
and the terms of payment;

(2) provide the assisted person with a copy of
the fully executed and completed contract;

(3) clearly and conspicuously disclose in any
advertisement of bankruptcy assistance serv-
ices or of the benefits of bankruptcy directed
to the general public (whether in general
media, seminars or specific mailings, tele-
phonic or electronic messages, or otherwise)
that the services or benefits are with respect
to bankruptcy relief under this title; and

(4) clearly and conspicuously use the follow-
ing statement in such advertisement: ‘“We are
a debt relief agency. We help people file for
bankruptcy relief under the Bankruptcy
Code.” or a substantially similar statement.

(b)(1) An advertisement of bankruptcy assist-
ance services or of the benefits of bankruptcy di-
rected to the general public includes—

(A) descriptions of bankruptcy assistance in
connection with a chapter 13 plan whether or
not chapter 13 is specifically mentioned in
such advertisement; and

(B) statements such as ‘‘federally supervised
repayment plan’ or ‘“Federal debt restructur-
ing help” or other similar statements that
could lead a reasonable consumer to believe
that debt counseling was being offered when in
fact the services were directed to providing
bankruptcy assistance with a chapter 13 plan
or other form of bankruptcy relief under this
title.

(2) An advertisement, directed to the general
public, indicating that the debt relief agency
provides assistance with respect to credit de-
faults, mortgage foreclosures, eviction proceed-
ings, excessive debt, debt collection pressure, or
inability to pay any consumer debt shall—

(A) disclose clearly and conspicuously in
such advertisement that the assistance may
involve bankruptcy relief under this title; and

(B) include the following statement: ‘““We are
a debt relief agency. We help people file for
bankruptcy relief under the Bankruptcy
Code.” or a substantially similar statement.

(Added Pub. L. 109-8, title II, §229(a), Apr. 20,
2005, 119 Stat. 71.)

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not
applicable with respect to cases commenced under this
title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as an
Effective Date of 2005 Amendment note under section
101 of this title.
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SUBCHAPTER III—THE ESTATE
§ 541. Property of the estate

(a) The commencement of a case under section
301, 302, or 303 of this title creates an estate.
Such estate is comprised of all the following
property, wherever located and by whomever
held:

(1) Except as provided in subsections (b) and
(c)(2) of this section, all legal or equitable in-
terests of the debtor in property as of the com-
mencement of the case.

(2) All interests of the debtor and the debt-
or’s spouse in community property as of the
commencement of the case that is—

(A) under the sole, equal, or joint manage-
ment and control of the debtor; or

(B) liable for an allowable claim against
the debtor, or for both an allowable claim
against the debtor and an allowable claim
against the debtor’s spouse, to the extent
that such interest is so liable.

(3) Any interest in property that the trustee
recovers under section 329(b), 363(n), 543, 550,
553, or 723 of this title.

(4) Any interest in property preserved for the
benefit of or ordered transferred to the estate
under section 510(c) or 551 of this title.

(5) Any interest in property that would have
been property of the estate if such interest had
been an interest of the debtor on the date of
the filing of the petition, and that the debtor
acquires or becomes entitled to acquire within
180 days after such date—

(A) by bequest, devise, or inheritance;

(B) as a result of a property settlement
agreement with the debtor’s spouse, or of an
interlocutory or final divorce decree; or

(C) as a beneficiary of a life insurance pol-
icy or of a death benefit plan.

(6) Proceeds, product, offspring, rents, or
profits of or from property of the estate, ex-
cept such as are earnings from services per-
formed by an individual debtor after the com-
mencement of the case.

(7) Any interest in property that the estate
acquires after the commencement of the case.

(b) Property of the estate does not include—

(1) any power that the debtor may exercise
solely for the benefit of an entity other than
the debtor;

(2) any interest of the debtor as a lessee
under a lease of nonresidential real property
that has terminated at the expiration of the
stated term of such lease before the com-
mencement of the case under this title, and
ceases to include any interest of the debtor as
a lessee under a lease of nonresidential real
property that has terminated at the expiration
of the stated term of such lease during the
case;

(3) any eligibility of the debtor to partici-
pate in programs authorized under the Higher
Education Act of 1965 (20 U.S.C. 1001 et seq.; 42
U.S.C. 2751 et seq.), or any accreditation status
or State licensure of the debtor as an edu-
cational institution;

(4) any interest of the debtor in liquid or
gaseous hydrocarbons to the extent that—
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(A)(i) the debtor has transferred or has
agreed to transfer such interest pursuant to
a farmout agreement or any written agree-
ment directly related to a farmout agree-
ment; and

(ii) but for the operation of this paragraph,
the estate could include the interest referred
to in clause (i) only by virtue of section 365
or 544(a)(3) of this title; or

(B)(1) the debtor has transferred such in-
terest pursuant to a written conveyance of a
production payment to an entity that does
not participate in the operation of the prop-
erty from which such production payment is
transferred; and

(ii) but for the operation of this paragraph,
the estate could include the interest referred
to in clause (i) only by virtue of section 365
or 542 of this title;

(5) funds placed in an education individual
retirement account (as defined in section
530(b)(1) of the Internal Revenue Code of 1986)
not later than 365 days before the date of the
filing of the petition in a case under this title,
but—

(A) only if the designated beneficiary of
such account was a child, stepchild, grand-
child, or stepgrandchild of the debtor for the
taxable year for which funds were placed in
such account;

(B) only to the extent that such funds—

(i) are not pledged or promised to any
entity in connection with any extension of
credit; and

(ii) are not excess contributions (as de-
scribed in section 4973(e) of the Internal
Revenue Code of 1986); and

(C) in the case of funds placed in all such
accounts having the same designated bene-
ficiary not earlier than 720 days nor later
than 365 days before such date, only so much
of such funds as does not exceed $5,000;

(6) funds used to purchase a tuition credit or
certificate or contributed to an account in ac-
cordance with section 529(b)(1)(A) of the Inter-
nal Revenue Code of 1986 under a qualified
State tuition program (as defined in section
529(b)(1) of such Code) not later than 365 days
before the date of the filing of the petition in
a case under this title, but—

(A) only if the designated beneficiary of
the amounts paid or contributed to such tui-
tion program was a child, stepchild, grand-
child, or stepgrandchild of the debtor for the
taxable year for which funds were paid or
contributed;

(B) with respect to the aggregate amount
paid or contributed to such program having
the same designated beneficiary, only so
much of such amount as does not exceed the
total contributions permitted under section
529(b)(6) of such Code with respect to such
beneficiary, as adjusted beginning on the
date of the filing of the petition in a case
under this title by the annual increase or de-
crease (rounded to the nearest tenth of 1 per-
cent) in the education expenditure category
of the Consumer Price Index prepared by the
Department of Labor; and

(C) in the case of funds paid or contributed
to such program having the same designated
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beneficiary not earlier than 720 days nor
later than 365 days before such date, only so
much of such funds as does not exceed $5,000;

(7) any amount—

(A) withheld by an employer from the
wages of employees for payment as contribu-
tions—

(i) to—

(I) an employee benefit plan that is
subject to title I of the Employee Retire-
ment Income Security Act of 1974 or
under an employee benefit plan which is
a governmental plan under section 414(d)
of the Internal Revenue Code of 1986;

(IT) a deferred compensation plan
under section 457 of the Internal Revenue
Code of 1986; or

(ITI) a tax-deferred annuity under sec-
tion 403(b) of the Internal Revenue Code
of 1986;

except that such amount under this sub-
paragraph shall not constitute disposable
income as defined in section 1325(b)(2); or

(ii) to a health insurance plan regulated
by State law whether or not subject to
such title; or

(B) received by an employer from employ-
ees for payment as contributions—
(i) to—

(I) an employee benefit plan that is
subject to title I of the Employee Retire-
ment Income Security Act of 1974 or
under an employee benefit plan which is
a governmental plan under section 414(d)
of the Internal Revenue Code of 1986;

(IT) a deferred compensation plan
under section 457 of the Internal Revenue
Code of 1986; or

(ITI) a tax-deferred annuity under sec-
tion 403(b) of the Internal Revenue Code
of 1986;

except that such amount under this sub-
paragraph shall not constitute disposable
income, as defined in section 1325(b)(2); or

(ii) to a health insurance plan regulated
by State law whether or not subject to
such title;

(8) subject to subchapter III of chapter 5, any
interest of the debtor in property where the
debtor pledged or sold tangible personal prop-
erty (other than securities or written or print-
ed evidences of indebtedness or title) as collat-
eral for a loan or advance of money given by
a person licensed under law to make such
loans or advances, where—

(A) the tangible personal property is in the
possession of the pledgee or transferee;

(B) the debtor has no obligation to repay
the money, redeem the collateral, or buy
back the property at a stipulated price; and

(C) neither the debtor nor the trustee have
exercised any right to redeem provided
under the contract or State law, in a timely
manner as provided under State law and sec-
tion 108(b); or

(9) any interest in cash or cash equivalents
that constitute proceeds of a sale by the debt-
or of a money order that is made—
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(A) on or after the date that is 14 days
prior to the date on which the petition is
filed; and

(B) under an agreement with a money
order issuer that prohibits the commingling
of such proceeds with property of the debtor
(notwithstanding that, contrary to the
agreement, the proceeds may have been
commingled with property of the debtor),

unless the money order issuer had not taken
action, prior to the filing of the petition, to
require compliance with the prohibition.

Paragraph (4) shall not be construed to exclude
from the estate any consideration the debtor re-
tains, receives, or is entitled to receive for
transferring an interest in liquid or gaseous hy-
drocarbons pursuant to a farmout agreement.
(c)(1) Except as provided in paragraph (2) of
this subsection, an interest of the debtor in
property becomes property of the estate under
subsection (a)(1), (a)(2), or (a)(b) of this section
notwithstanding any provision in an agreement,
transfer instrument, or applicable nonbank-
ruptcy law—
(A) that restricts or conditions transfer of
such interest by the debtor; or
(B) that is conditioned on the insolvency or
financial condition of the debtor, on the com-
mencement of a case under this title, or on the
appointment of or taking possession by a
trustee in a case under this title or a custo-
dian before such commencement, and that ef-
fects or gives an option to effect a forfeiture,
modification, or termination of the debtor’s
interest in property.

(2) A restriction on the transfer of a beneficial
interest of the debtor in a trust that is enforce-
able under applicable nonbankruptcy law is en-
forceable in a case under this title.

(d) Property in which the debtor holds, as of
the commencement of the case, only legal title
and not an equitable interest, such as a mort-
gage secured by real property, or an interest in
such a mortgage, sold by the debtor but as to
which the debtor retains legal title to service or
supervise the servicing of such mortgage or in-
terest, becomes property of the estate under
subsection (a)(1) or (2) of this section only to the
extent of the debtor’s legal title to such prop-
erty, but not to the extent of any equitable in-
terest in such property that the debtor does not
hold.

(e) In determining whether any of the rela-
tionships specified in paragraph (5)(A) or (6)(A)
of subsection (b) exists, a legally adopted child
of an individual (and a child who is a member of
an individual’s household, if placed with such in-
dividual by an authorized placement agency for
legal adoption by such individual), or a foster
child of an individual (if such child has as the
child’s principal place of abode the home of the
debtor and is a member of the debtor’s house-
hold) shall be treated as a child of such individ-
ual by blood.

(f) Notwithstanding any other provision of this
title, property that is held by a debtor that is a
corporation described in section 501(c)(3) of the
Internal Revenue Code of 1986 and exempt from
tax under section 501(a) of such Code may be
transferred to an entity that is not such a cor-
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poration, but only under the same conditions as
would apply if the debtor had not filed a case
under this title.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 25694; Pub. L.
98-353, title III, §§363(a), 456, July 10, 1984, 98
Stat. 363, 376; Pub. L. 101-508, title III,
§3007(a)(2), Nov. 5, 1990, 104 Stat. 1388-28; Pub. L.
102-486, title XXX, §3017(b), Oct. 24, 1992, 106
Stat. 3130; Pub. L. 103-394, title II, §§208(b), 223,
Oct. 22, 1994, 108 Stat. 4124, 4129; Pub. L. 109-8,
title II, §225(a), title III, §323, title XII, §§1212,
1221(c), 1230, Apr. 20, 2005, 119 Stat. 65, 97, 194, 196,
201; Pub. L. 111-327, §2(a)(22), Dec. 22, 2010, 124
Stat. 3560.)

ADJUSTMENT OF DOLLAR AMOUNTS

For adjustment of certain dollar amounts
specified in this section, that is not reflected in
text, see Adjustment of Dollar Amounts note
below.

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 541(a)(7) is new. The provision clarifies that
any interest in property that the estate acquires after
the commencement of the case is property of the es-
tate; for example, if the estate enters into a contract,
after the commencement of the case, such a contract
would be property of the estate. The addition of this
provision by the House amendment merely clarifies
that section 541(a) is an all-embracing definition which
includes charges on property, such as liens held by the
debtor on property of a third party, or beneficial rights
and interests that the debtor may have in property of
another. However, only the debtor’s interest in such
property becomes property of the estate. If the debtor
holds bare legal title or holds property in trust for an-
other, only those rights which the debtor would have
otherwise had emanating from such interest pass to the
estate under section 541. Neither this section nor sec-
tion 545 will affect various statutory provisions that
give a creditor a lien that is valid both inside and out-
side bankruptcy against a bona fide purchaser of prop-
erty from the debtor, or that creates a trust fund for
the benefit of creditors meeting similar criteria. See
Packers and Stockyards Act §206, 7 U.S.C. 196 (1976).

Section 541(c)(2) follows the position taken in the
House bill and rejects the position taken in the Senate
amendment with respect to income limitations on a
spend-thrift trust.

Section 541(d) of the House amendment is derived
from section 541(e) of the Senate amendment and reit-
erates the general principle that where the debtor holds
bare legal title without any equitable interest, that the
estate acquires bare legal title without any equitable
interest in the property. The purpose of section 541(d)
as applied to the secondary mortgage market is iden-
tical to the purpose of section 541(e) of the Senate
amendment and section 541(d) will accomplish the same
result as would have been accomplished by section
541(e). Even if a mortgage seller retains for purposes of
servicing legal title to mortgages or interests in mort-
gages sold in the secondary mortgage market, the
trustee would be required by section 541(d) to turn over
the mortgages or interests in mortgages to the pur-
chaser of those mortgages.

The seller of mortgages in the secondary mortgage
market will often retain the original mortgage notes
and related documents and the seller will not endorse
the notes to reflect the sale to the purchaser. Simi-
larly, the purchaser will often not record the pur-
chaser’s ownership of the mortgages or interests in
mortgages under State recording statutes. These facts
are irrelevant and the seller’s retention of the mort-
gage documents and the purchaser’s decision not to
record do not change the trustee’s obligation to turn
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the mortgages or interests in mortgages over to the
purchaser. The application of section 541(d) to second-
ary mortgage market transactions will not be affected
by the terms of the servicing agreement between the
mortgage servicer and the purchaser of the mortgages.
Under section 541(d), the trustee is required to recog-
nize the purchaser’s title to the mortgages or interests
in mortgages and to turn this property over to the pur-
chaser. It makes no difference whether the servicer and
the purchaser characterize their relationship as one of
trust, agency, or independent contractor.

The purpose of section 541(d) as applied to the second-
ary mortgage market is therefore to make certain that
secondary mortgage market sales as they are currently
structured are not subject to challenge by bankruptcy
trustees and that purchasers of mortgages will be able
to obtain the mortgages or interests in mortgages
which they have purchased from trustees without the
trustees asserting that a sale of mortgages is a loan
from the purchaser to the seller.

Thus, as section 541(a)(1) clearly states, the estate is
comprised of all legal or equitable interests of the debt-
or in property as of the commencement of the case. To
the extent such an interest is limited in the hands of
the debtor, it is equally limited in the hands of the es-
tate except to the extent that defenses which are per-
sonal against the debtor are not effective against the
estate.

Property of the estate: The Senate amendment pro-
vided that property of the estate does not include
amounts held by the debtor as trustee and any taxes
withheld or collected from others before the com-
mencement of the case. The House amendment removes
these two provisions. As to property held by the debtor
as a trustee, the House amendment provides that prop-
erty of the estate will include whatever interest the
debtor held in the property at the commencement of
the case. Thus, where the debtor held only legal title to
the property and the beneficial interest in that prop-
erty belongs to another, such as exists in the case of
property held in trust, the property of the estate in-
cludes the legal title, but not the beneficial interest in
the property.

As to withheld taxes, the House amendment deletes
the rule in the Senate bill as unnecessary since prop-
erty of the estate does not include the beneficial inter-
est in property held by the debtor as a trustee. Under
the Internal Revenue Code of 1954 (section 7501) [26
U.S.C. 7501], the amounts of withheld taxes are held to
be a special fund in trust for the United States. Where
the Internal Revenue Service can demonstrate that the
amounts of taxes withheld are still in the possession of
the debtor at the commencement of the case, then if a
trust is created, those amounts are not property of the
estate. Compare In re Shakesteers Coffee Shops, 546 F.2d
821 (9th Cir. 1976) with In re Glynn Wholesale Building
Materials, Inc. (S.D. Ga. 1978) and In re Progress Tech Col-
leges, Inc., 42 Aftr 2d 78-5573 (S.D. Ohio 1977).

Where it is not possible for the Internal Revenue
Service to demonstrate that the amounts of taxes with-
held are still in the possession of the debtor at the com-
mencement of the case, present law generally includes
amounts of withheld taxes as property of the estate.
See, e.g., United States v. Randall, 401 U.S. 513 (1973) [91
S. Ct. 991, 28 L.Ed.2d 273] and In re Tamasha Town and
Country Club, 483 F.2d 1377 (9th Cir. 1973). Nonetheless,
a serious problem exists where ‘‘trust fund taxes’ with-
held from others are held to be property of the estate
where the withheld amounts are commingled with
other assets of the debtor. The courts should permit
the use of reasonable assumptions under which the In-
ternal Revenue Service, and other tax authorities, can
demonstrate that amounts of withheld taxes are still in
the possession of the debtor at the commencement of
the case. For example, where the debtor had commin-
gled that amount of withheld taxes in his general
checking account, it might be reasonable to assume
that any remaining amounts in that account on the
commencement of the case are the withheld taxes. In
addition, Congress may consider future amendments to
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the Internal Revenue Code [title 26] making clear that
amounts of withheld taxes are held by the debtor in a
trust relationship and, consequently, that such
amounts are not property of the estate.

SENATE REPORT NO. 95-989

This section defines property of the estate, and speci-
fies what property becomes property of the estate. The
commencement of a bankruptcy case creates an estate.
Under paragraph (1) of subsection (a), the estate is com-
prised of all legal or equitable interest of the debtor in
property, wherever located, as of the commencement of
the case. The scope of this paragraph is broad. It in-
cludes all kinds of property, including tangible or in-
tangible property, causes of action (see Bankruptcy Act
§70a(6) [section 110(a)(6) of former title 11]), and all
other forms of property currently specified in section
70a of the Bankruptcy Act §70a [section 110(a) of former
title 11], as well as property recovered by the trustee
under section 542 of proposed title 11, if the property re-
covered was merely out of the possession of the debtor,
yvet remained ‘‘property of the debtor.” The debtor’s in-
terest in property also includes ‘‘title’’ to property,
which is an interest, just as are a possessory interest,
or lease-hold interest, for example. The result of Segal
v. Rochelle, 382 U.S. 375 (1966), is followed, and the right
to a refund is property of the estate.

Though this paragraph will include choses in action
and claims by the debtor against others, it is not in-
tended to expand the debtor’s rights against others
more than they exist at the commencement of the case.
For example, if the debtor has a claim that is barred at
the time of the commencement of the case by the stat-
ute of limitations, then the trustee would not be able
to pursue that claim, because he too would be barred.
He could take no greater rights than the debtor himself
had. But see proposed 11 U.S.C. 108, which would permit
the trustee a tolling of the statute of limitations if it
had not run before the date of the filing of the petition.

Paragraph (1) has the effect of overruling Lockwood v.
Exchange Bank, 190 U.S. 294 (1903), because it includes
as property of the estate all property of the debtor,
even that needed for a fresh start. After the property
comes into the estate, then the debtor is permitted to
exempt it under proposed 11 U.S.C. 522, and the court
will have jurisdiction to determine what property may
be exempted and what remains as property of the es-
tate. The broad jurisdictional grant in proposed 28
U.S.C. 1334 would have the effect of overruling
Lockwood independently of the change made by this
provision.

Paragraph (1) also has the effect of overruling Lines
v. Frederick, 400 U.S. 18 (1970).

Situations occasionally arise where property osten-
sibly belonging to the debtor will actually not be prop-
erty of the debtor, but will be held in trust for another.
For example, if the debtor has incurred medical bills
that were covered by insurance, and the insurance com-
pany had sent the payment of the bills to the debtor be-
fore the debtor had paid the bill for which the payment
was reimbursement, the payment would actually be
held in a constructive trust for the person to whom the
bill was owed. This section and proposed 11 U.S.C. 545
also will not affect various statutory provisions that
give a creditor of the debtor a lien that is valid outside
as well as inside bankruptcy, or that creates a trust
fund for the benefit of a creditor of the debtor. See
Packers and Stockyards Act §206, 7 U.S.C. 196.

Bankruptcy Act §8 [section 26 of former title 11] has
been deleted as unnecessary. Once the estate is created,
no interests in property of the estate remain in the
debtor. Consequently, if the debtor dies during the
case, only property exempted from property of the es-
tate or acquired by the debtor after the commencement
of the case and not included as property of the estate
will be available to the representative of the debtor’s
probate estate. The bankruptcy proceeding will con-
tinue in rem with respect to property of the state, and
the discharge will apply in personam to relieve the
debtor, and thus his probate representative, of liability
for dischargeable debts.
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The estate also includes the interests of the debtor
and the debtor’s spouse in community property, subject
to certain limitations; property that the trustee recov-
ers under the avoiding powers; property that the debtor
acquires by bequest, devise, inheritance, a property set-
tlement agreement with the debtor’s spouse, or as the
beneficiary of a life insurance policy within 180 days
after the petition; and proceeds, product, offspring,
rents, and profits of or from property of the estate, ex-
cept such as are earning from services performed by an
individual debtor after the commencement of the case.
Proceeds here is not used in a confining sense, as de-
fined in the Uniform Commercial Code, but is intended
to be a broad term to encompass all proceeds of prop-
erty of the estate. The conversion in form of property
of the estate does not change its character as property
of the estate.

Subsection (b) excludes from property of the estate
any power, such as a power of appointment, that the
debtor may exercise solely for the benefit of an entity
other than the debtor. This changes present law which
excludes powers solely benefiting other persons but not
other entities.

Subsection (c¢) invalidates restrictions on the transfer
of property of the debtor, in order that all of the inter-
ests of the debtor in property will become property of
the estate. The provisions invalidated are those that
restrict or condition transfer of the debtor’s interest,
and those that are conditioned on the insolvency or fi-
nancial condition of the debtor, on the commencement
of a bankruptcy case, or on the appointment of a custo-
dian of the debtor’s property. Paragraph (2) of sub-
section (c), however, preserves restrictions on a trans-
fer of a spendthrift trust that the restriction is enforce-
able nonbankruptcy law to the extent of the income
reasonably necessary for the support of a debtor and
his dependents.

Subsection (d) [enacted as (e)], derived from section
T0c of the Bankruptcy Act [section 110(c) of former title
11], gives the estate the benefit of all defenses available
to the debtor as against an entity other than the es-
tate, including such defenses as statutes of limitations,
statutes of frauds, usury, and other personal defenses,
and makes waiver by the debtor after the commence-
ment of the case ineffective to bind the estate.

Section 541(e) [enacted as (d)] confirms the current
status under the Bankruptcy Act [former title 11] of
bona fide secondary mortgage market transactions as
the purchase and sale of assets. Mortgages or interests
in mortgages sold in the secondary market should not
be considered as part of the debtor’s estate. To permit
the efficient servicing of mortgages or interests in
mortgages the seller often retains the original mort-
gage notes and related documents, and the purchaser
records under State recording statutes the purchaser’s
ownership of the mortgages or interests in mortgages
purchased. Section 541(e) makes clear that the seller’s
retention of the mortgage documents and the pur-
chaser’s decision not to record do not impair the asset
sale character of secondary mortgage market trans-
actions. The committee notes that in secondary mort-
gage market transactions the parties may characterize
their relationship as one of trust, agency, or independ-
ent contractor. The characterization adopted by the
parties should not affect the statutes in bankruptcy on
bona fide secondary mortgage market purchases and
sales.

REFERENCES IN TEXT

The Higher Education Act of 1965, referred to in sub-
sec. (b)(3), is Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 1219,
which is classified generally to chapter 28 (§1001 et seq.)
of Title 20, Education, and part C (§2751 et seq.) of sub-
chapter I of chapter 34 of Title 42, The Public Health
and Welfare. For complete classification of this Act to
the Code, see Short Title note set out under section
1001 of Title 20 and Tables.

The Internal Revenue Code of 1986, referred to in sub-
secs. (b)(5) to (7) and (f), is classified generally to Title
26, Internal Revenue Code.
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The Employee Retirement Income Security Act of
1974, referred to in subsec. (D)(M(A)E)D), (B)I)D), is
Pub. L. 93-406, Sept. 2, 1974, 88 Stat. 829, as amended.
Title I of the Act is classified generally to subchapter
I (§1001 et seq.) of chapter 18 of Title 29, Labor. For
complete classification of this Act to the Code, see
Short Title note set out under section 1001 of Title 29
and Tables.

AMENDMENTS

2010—Subsec. (b)(6)(B). Pub. L. 111-327 substituted
“‘section 529(b)(6)”’ for ‘‘section 529(b)(7)”.

2005—Subsec. (b)(4). Pub. L. 109-8, §225(a)(1)(A), struck
out ‘“‘or” at end.

Subsec. (b)(4)(B)(@i). Pub. L. 109-8, §1212, inserted ‘365
or’’ before ‘‘542”’.

Subsec. (b)(6), (6). Pub. L. 109-8, §225(a)(1)(C), added
pars. (b) and (6). Former par. (5) redesignated (9).

Subsec. (b)(7). Pub. L. 109-8, §323, added par. (7).

Subsec. (b)(8). Pub. L. 109-8, §1230, added par. (8).

Subsec. (b)(9). Pub. L. 109-8, §225(a)(1)(B), redesig-
nated par. (5) as (9).

Subsec. (e). Pub. L. 109-8, §225(a)(2), added subsec. (e).

Subsec. (f). Pub. L. 109-8, §1221(c), added subsec. (f).

1994—Subsec. (b)(4). Pub. L. 103-394, §208(b), des-
ignated existing provisions of subpar. (A) as cl. (i) of
subpar. (A), redesignated subpar. (B) as cl. (ii) of sub-
par. (A), substituted ‘‘the interest referred to in clause
(i) for ‘‘such interest’, substituted ‘‘; or’ for period at
end of cl. (ii), and added subpar. (B).

Pub. L. 103-394, §223(2), which directed the amend-
ment of subsec. (b)(4) by striking out period at end and
inserting ‘‘; or’’, was executed by inserting ‘‘or’’ after
semicolon at end of subsec. (b)(4)(B)@ii), as added by
Pub. L. 103-394, §208(b)(3), to reflect the probable intent
of Congress.

Subsec. (b)(5). Pub. L. 103-394, §223, added par. (5).

1992—Subsec. (b). Pub. L. 102-486 added par. (4) and
closing provisions.

1990—Subsec. (b)(3). Pub. L. 101-508 added par. (3).

1984—Subsec. (a). Pub. L. 98-353, §456(a)(1), (2), struck
out ‘‘under” after ‘‘under’ and inserted ‘‘and by whom-
ever held’” after ‘‘located”.

Subsec. (a)(3). Pub. L. 98-353, §456(a)(3),
€329(b), 363(n),”’.

Subsec. (a)(5). Pub. L. 98-353, §456(a)(4), substituted
“Any” for “An”’.

Subsec. (a)(6). Pub. L. 98-353, §456(a)(b), substituted
‘‘or profits’ for ‘‘and profits’’.

Subsec. (b). Pub. L. 98-353, §363(a), amended subsec.
(b) generally. Prior to amendment, subsec. (b) read as
follows: ‘“‘Property of the estate does not include any
power that the debtor may only exercise solely for the
benefit of an entity other than the debtor.”

Subsec. (c)(1). Pub. L. 98-353, §456(b)(1), inserted ‘in
an agreement, transfer, instrument, or applicable non-
bankruptcy law’’.

Subsec. (c)(1)(B). Pub. L. 98-353, §456(b)(2), substituted
“taking” for ‘‘the taking’’, and inserted ‘‘before such
commencement’’ after ‘‘custodian’.

Subsec. (d). Pub. L. 98-353, §456(c), inserted ‘(1) or
(2)” after “(a)”’.

Subsec. (e). Pub. L. 98-353, §456(d), struck out subsec.
(e) which read as follows: ‘‘The estate shall have the
benefit of any defense available to the debtor as
against an entity other than the estate, including stat-
utes of limitation, statutes of frauds, usury, and other
personal defenses. A waiver of any such defense by the
debtor after the commencement of the case does not
bind the estate.”

inserted

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by section 1221(c) of Pub. L. 109-8 appli-
cable to cases pending under this title on Apr. 20, 2005,
or filed under this title on or after Apr. 20, 2005, with
certain exceptions, see section 1221(d) of Pub. L. 109-8,
set out as a note under section 363 of this title.

Amendment by sections 225(a), 323, 1212, and 1230 of
Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and
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not applicable with respect to cases commenced under
this title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as a
note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-486 effective Oct. 24, 1992,
but not applicable with respect to cases commenced
under this title before Oct. 24, 1992, see section 3017(c)
of Pub. L. 102-486, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

ADJUSTMENT OF DOLLAR AMOUNTS

The dollar amounts specified in this section were ad-
justed by notices of the Judicial Conference of the
United States pursuant to section 104 of this title as
follows:

By notice dated Feb. 19, 2010, 75 F.R. 8747, effective
Apr. 1, 2010, in subsec. (b)(5)(C), (6)(C), dollar amount
5,475 was adjusted to ‘“5,850”’. See notice of the Judi-
cial Conference of the United States set out as a note
under section 104 of this title.

By notice dated Feb. 7, 2007, 72 F.R. 7082, effective
Apr. 1, 2007, in subsec. (b)(6)(C), (6)(C), dollar amount
5,000 was adjusted to ‘5,475,

§ 542. Turnover of property to the estate

(a) Except as provided in subsection (c) or (d)
of this section, an entity, other than a custo-
dian, in possession, custody, or control, during
the case, of property that the trustee may use,
sell, or lease under section 363 of this title, or
that the debtor may exempt under section 522 of
this title, shall deliver to the trustee, and ac-
count for, such property or the value of such
property, unless such property is of incon-
sequential value or benefit to the estate.

(b) Except as provided in subsection (c) or (d)
of this section, an entity that owes a debt that
is property of the estate and that is matured,
payable on demand, or payable on order, shall
pay such debt to, or on the order of, the trustee,
except to the extent that such debt may be off-
set under section 553 of this title against a claim
against the debtor.

(c) Except as provided in section 362(a)(7) of
this title, an entity that has neither actual no-
tice nor actual knowledge of the commencement
of the case concerning the debtor may transfer
property of the estate, or pay a debt owing to
the debtor, in good faith and other than in the
manner specified in subsection (d) of this sec-
tion, to an entity other than the trustee, with
the same effect as to the entity making such
transfer or payment as if the case under this
title concerning the debtor had not been com-
menced.

(d) A life insurance company may transfer
property of the estate or property of the debtor
to such company in good faith, with the same ef-
fect with respect to such company as if the case
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under this title concerning the debtor had not
been commenced, if such transfer is to pay a
premium or to carry out a nonforfeiture insur-
ance option, and is required to be made auto-
matically, under a life insurance contract with
such company that was entered into before the
date of the filing of the petition and that is
property of the estate.

(e) Subject to any applicable privilege, after
notice and a hearing, the court may order an at-
torney, accountant, or other person that holds
recorded information, including books, docu-
ments, records, and papers, relating to the
debtor’s property or financial affairs, to turn
over or disclose such recorded information to
the trustee.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2595; Pub. L.
98-353, title III, §457, July 10, 1984, 98 Stat. 376;
Pub. L. 103-394, title V, §501(d)(16), Oct. 22, 1994,
108 Stat. 4146.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 542(a) of the House amendment modifies simi-
lar provisions contained in the House bill and the Sen-
ate amendment treating with turnover of property to
the estate. The section makes clear that any entity,
other than a custodian, is required to deliver property
of the estate to the trustee or debtor in possession
whenever such property is acquired by the entity dur-
ing the case, if the trustee or debtor in possession may
use, sell, or lease the property under section 363, or if
the debtor may exempt the property under section 522,
unless the property is of inconsequential value or bene-
fit to the estate. This section is not intended to require
an entity to deliver property to the trustee if such en-
tity has obtained an order of the court authorizing the
entity to retain possession, custody or control of the
property.

The House amendment adopts section 542(c) of the
House bill in preference to a similar provision con-
tained in section 542(c) of the Senate amendment. Pro-
tection afforded by section 542(c) applies only to the
transferor or payor and not to a transferee or payee re-
ceiving a transfer or payment, as the case may be. Such
transferee or payee is treated under section 549 and sec-
tion 550 of title 11.

The extent to which the attorney client privilege is
valid against the trustee is unclear under current law
and is left to be determined by the courts on a case by
case basis.

SENATE REPORT NO. 95-989

Subsection (a) of this section requires anyone holding
property of the estate on the date of the filing of the
petition, or property that the trustee may use, sell, or
lease under section 363, to deliver it to the trustee. The
subsection also requires an accounting. The holder of
property of the estate is excused from the turnover re-
quirement of this subsection if the property held is of
inconsequential value to the estate. However, this pro-
vision must be read in conjunction with the remainder
of the subsection, so that if the property is of incon-
sequential monetary value, yet has a significant use
value for the estate, the holder of the property would
not be excused from turnover.

Subsection (b) requires an entity that owes money to
the debtor as of the date of the petition, or that holds
money payable on demand or payable on order, to pay
the money to the order of the trustee. An exception is
made to the extent that the entity has a valid right of
setoff, as recognized by section 553.

Subsection (c¢) provides an exception to subsections
(a) and (b). It protects an entity that has neither actual
notice nor actual knowledge of the case and that trans-
fers, in good faith, property that is deliverable or pay-
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able to the trustee to someone other than to the estate
or on order of the estate. This subsection codifies the
result of Bank of Marin v. England, 385 U.S. 99 (1966), but
does not go so far as to permit bank setoff in violation
of the automatic stay, proposed 11 U.S.C. 362(a)(7), even
if the bank offsetting the debtor’s balance has no
knowledge of the case.

Subsection (d) protects life insurance companies that
are required by contract to make automatic premium
loans from property that might otherwise be property
of the estate.

Subsection (e) requires an attorney, accountant, or
other professional that holds recorded information re-
lating to the debtor’s property or financial affairs, to
surrender it to the trustee. This duty is subject to any
applicable claim of privilege, such as attorney-client
privilege. It is a new provision that deprives account-
ants and attorneys of the leverage that they have
today, under State law lien provisions, to receive pay-
ment in full ahead of other creditors when the informa-
tion they hold is necessary to the administration of the
estate.

AMENDMENTS

1994—Subsec. (e). Pub. L. 103-394 substituted ‘‘to’’ for
““to to” after ‘‘financial affairs,”.

1984—Subsec. (e). Pub. L. 98-353 inserted ‘‘to turn over
or”’ before ‘‘disclose’.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§ 543. Turnover of property by a custodian

(a) A custodian with knowledge of the com-
mencement of a case under this title concerning
the debtor may not make any disbursement
from, or take any action in the administration
of, property of the debtor, proceeds, product, off-
spring, rents, or profits of such property, or
property of the estate, in the possession, cus-
tody, or control of such custodian, except such
action as is necessary to preserve such property.

(b) A custodian shall—

(1) deliver to the trustee any property of the
debtor held by or transferred to such custo-
dian, or proceeds, product, offspring, rents, or
profits of such property, that is in such custo-
dian’s possession, custody, or control on the
date that such custodian acquires knowledge
of the commencement of the case; and

(2) file an accounting of any property of the
debtor, or proceeds, product, offspring, rents,
or profits of such property, that, at any time,
came into the possession, custody, or control
of such custodian.

(¢c) The court, after notice and a hearing,
shall—

(1) protect all entities to which a custodian
has become obligated with respect to such
property or proceeds, product, offspring, rents,
or profits of such property;

(2) provide for the payment of reasonable
compensation for services rendered and costs
and expenses incurred by such custodian; and
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(3) surcharge such custodian, other than an
assignee for the benefit of the debtor’s credi-
tors that was appointed or took possession
more than 120 days before the date of the fil-
ing of the petition, for any improper or exces-
sive disbursement, other than a disbursement
that has been made in accordance with appli-
cable law or that has been approved, after no-
tice and a hearing, by a court of competent ju-
risdiction before the commencement of the
case under this title.

(d) After notice and hearing, the bankruptcy
court—

(1) may excuse compliance with subsection
(a), (b), or (c) of this section if the interests of
creditors and, if the debtor is not insolvent, of
equity security holders would be better served
by permitting a custodian to continue in pos-
session, custody, or control of such property,
and

(2) shall excuse compliance with subsections
(a) and (b)(1) of this section if the custodian is
an assignee for the benefit of the debtor’s
creditors that was appointed or took posses-
sion more than 120 days before the date of the
filing of the petition, unless compliance with
such subsections is necessary to prevent fraud
or injustice.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2595; Pub. L.
98-353, title III, §458, July 10, 1984, 98 Stat. 376;
Pub. L. 103-394, title V, §501(d)(17), Oct. 22, 1994,
108 Stat. 4146.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 543(a) is a modification of similar provisions
contained in the House bill and the Senate amendment.
The provision clarifies that a custodian may always act
as is necessary to preserve property of the debtor. Sec-
tion 543(c)(3) excepts from surcharge a custodian that is
an assignee for the benefit of creditors, who was ap-
pointed or took possession before 120 days before the
date of the filing of the petition, whichever is later.
The provision also prevents a custodian from being sur-
charged in connection with payments made in accord-
ance with applicable law.

SENATE REPORT NO. 95-989

This section requires a custodian appointed before
the bankruptcy case to deliver to the trustee and to ac-
count for property that has come into his possession,
custody, or control as a custodian. ‘‘Property of the
debtor’ in section (a) includes property that was prop-
erty of the debtor at the time the custodian took the
property, but the title to which passed to the custo-
dian. The section requires the court to protect any ob-
ligations incurred by the custodian, provide for the
payment of reasonable compensation for services ren-
dered and costs and expenses incurred by the custodian,
and to surcharge the custodian for any improper or ex-
cessive disbursement, unless it has been approved by a
court of competent jurisdiction. Subsection (d) rein-
forces the general abstention policy in section 305 by
permitting the bankruptcy court to authorize the cus-
todianship to proceed notwithstanding this section.

AMENDMENTS

1994—Subsec. (d)(1). Pub. L. 103-394 struck out comma
after ‘‘section’.

1984—Subsec. (a). Pub. L. 98-353, §458(a), inserted
¢, product, offspring, rents, or profits’” after ‘‘pro-
ceeds”.

Subsec. (b)(1). Pub. L. 98-353, §458(b)(1), inserted ‘‘held
by or” after ‘‘debtor’’, and ¢, product, offspring, rents,
or profits’’ after ‘‘proceeds’’.
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Subsec. (b)(2). Pub. L. 98-353, §458(b)(2), inserted
‘. product, offspring, rents, or profits’” after ‘‘pro-
ceeds”’.

Subsec. (c)(1). Pub. L. 98-353, §458(c)(1), inserted ‘‘or
proceeds, product, offspring, rents, or profits of such
property’’ after ‘‘property’’.

Subsec. (c)(3). Pub. L. 98-353, §458(c)(2), inserted ‘‘that
has been’’ before ‘‘approved’’.

Subsec. (d). Pub. L. 98-353, §458(d), designated exist-
ing provisions as par. (1) and added par. (2).

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§544. Trustee as lien creditor and as successor to
certain creditors and purchasers

(a) The trustee shall have, as of the com-
mencement of the case, and without regard to
any knowledge of the trustee or of any creditor,
the rights and powers of, or may avoid any
transfer of property of the debtor or any obliga-
tion incurred by the debtor that is voidable by—

(1) a creditor that extends credit to the debt-
or at the time of the commencement of the
case, and that obtains, at such time and with
respect to such credit, a judicial lien on all
property on which a creditor on a simple con-
tract could have obtained such a judicial lien,
whether or not such a creditor exists;

(2) a creditor that extends credit to the debt-
or at the time of the commencement of the
case, and obtains, at such time and with re-
spect to such credit, an execution against the
debtor that is returned unsatisfied at such
time, whether or not such a creditor exists; or

(3) a bona fide purchaser of real property,
other than fixtures, from the debtor, against
whom applicable law permits such transfer to
be perfected, that obtains the status of a bona
fide purchaser and has perfected such transfer
at the time of the commencement of the case,
whether or not such a purchaser exists.

(b)(1) Except as provided in paragraph (2), the
trustee may avoid any transfer of an interest of
the debtor in property or any obligation in-
curred by the debtor that is voidable under ap-
plicable law by a creditor holding an unsecured
claim that is allowable under section 502 of this
title or that is not allowable only under section
502(e) of this title.

(2) Paragraph (1) shall not apply to a transfer
of a charitable contribution (as that term is de-
fined in section 548(d)(3)) that is not covered
under section 548(a)(1)(B), by reason of section
548(a)(2). Any claim by any person to recover a
transferred contribution described in the preced-
ing sentence under Federal or State law in a
Federal or State court shall be preempted by the
commencement of the case.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2596; Pub. L.

98-353, title III, §459, July 10, 1984, 98 Stat. 377;
Pub. L. 105-183, §3(b), June 19, 1998, 112 Stat. 518.)
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HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 544(a)(3) modifies similar provisions con-
tained in the House bill and Senate amendment so as
not to require a creditor to perform the impossible in
order to perfect his interest. Both the lien creditor test
in section 544(a)(1), and the bona fide purchaser test in
section 544(a)(3) should not require a transferee to per-
fect a transfer against an entity with respect to which
applicable law does not permit perfection. The avoiding
powers under section 544(a)(1), (2), and (3) are new. In
particular, section 544(a)(1) overrules Pacific Finance
Corp. v. Edwards, 309 F.2d 224 (9th Cir. 1962), and In re
Federals, Inc., 5563 F.2d 509 (6th Cir. 1977), insofar as
those cases held that the trustee did not have the
status of a creditor who extended credit immediately
prior to the commencement of the case.

The House amendment deletes section 544(c) of the
House bill.

SENATE REPORT NO. 95-989

Subsection (a) is the ‘‘strong arm clause’ of current
law, now found in Bankruptcy Act §70c [section 110(c)
of former title 11]. It gives the trustee the rights of a
creditor on a simple contract with a judicial lien on the
property of the debtor as of the date of the petition; of
a creditor with a writ of execution against the property
of the debtor unsatisfied as of the date of the petition;
and a bona fide purchaser of the real property of the
debtor as of the date of the petition. ‘‘Simple contract’
as used here is derived from Bankruptcy Act §60a(4)
[section 96(a)(4) of former title 11]. The third status,
that of a bona fide purchaser of real property, is new.

Subsection (b) is derived from current section 70e
[section 110(e) of former title 11]. It gives the trustee
the rights of actual unsecured creditors under applica-
ble law to void transfers. It follows Moore v. Bay, 284
U.S. 4 (1931), and overrules those cases that hold sec-
tion 70e gives the trustee the rights of secured credi-
tors.

AMENDMENTS

1998—Subsec. (b). Pub. L. 105-183 designated existing
provisions as par. (1), substituted ‘“‘Except as provided
in paragraph (2), the trustee’” for ‘‘The trustee’, and
added par. (2).

1984—Subsec. (a)(1). Pub. L. 98-353, §459(1), inserted
‘“‘such” after ‘‘obtained’.

Subsec. (a)(2). Pub. L. 98-353, §459(2),
‘s or” for ¢“; and”.

Subsec. (a)(3). Pub. L. 98-353, §459(3), inserted ¢, other
than fixtures,” after ‘‘property’’, and ‘‘and has per-
fected such transfer’” after ‘‘purchaser’ the second
place it appeared.

substituted

EFFECTIVE DATE OF 1998 AMENDMENT

Pub. L. 105-183, §5, June 19, 1998, 112 Stat. 518, pro-
vided that: ‘“This Act [amending this section and sec-
tions 546, 548, 707, and 1325 of this title and enacting
provisions set out as notes under this section and sec-
tion 101 of this title] and the amendments made by this
Act shall apply to any case brought under an applicable
provision of title 11, United States Code, that is pend-
ing or commenced on or after the date of enactment of
this Act [June 19, 1998].”

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5b62(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

CONSTRUCTION OF 1998 AMENDMENT

Pub. L. 105-183, §6, June 19, 1998, 112 Stat. 519, pro-
vided that: ‘“Nothing in the amendments made by this
Act [amending this section and sections 546, 548, 707,
and 1325 of this title] is intended to limit the applica-
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bility of the Religious Freedom Restoration Act of 1993
(42 U.S.C. 2002bb [2000bb] et seq.).”

§ 545. Statutory liens

The trustee may avoid the fixing of a statu-
tory lien on property of the debtor to the extent
that such lien—

(1) first becomes effective against the debt-
or—

(A) when a case under this title concerning
the debtor is commenced;

(B) when an insolvency proceeding other
than under this title concerning the debtor
is commenced;

(C) when a custodian is appointed or au-
thorized to take or takes possession;

(D) when the debtor becomes insolvent;

(E) when the debtor’s financial condition
fails to meet a specified standard; or

(F) at the time of an execution against
property of the debtor levied at the instance
of an entity other than the holder of such
statutory lien;

(2) is not perfected or enforceable at the
time of the commencement of the case against
a bona fide purchaser that purchases such
property at the time of the commencement of
the case, whether or not such a purchaser ex-
ists, except in any case in which a purchaser is
a purchaser described in section 6323 of the In-
ternal Revenue Code of 1986, or in any other
similar provision of State or local law;

(3) is for rent; or

(4) is a lien of distress for rent.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2597; Pub. L.
98-353, title III, §460, July 10, 1984, 98 Stat. 377;
Pub. L. 109-8, title VII, §711, Apr. 20, 2005, 119
Stat. 127.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 545 of the House amendment modifies similar
provisions contained in the House bill and Senate
amendment to make clear that a statutory lien may be
avoided under section 545 only to the extent the lien
violates the perfection standards of section 545. Thus a
Federal tax lien is invalid under section 545(2) with re-
spect to property specified in sections 6323(b) and (c) of
the Internal Revenue Code of 1954 [title 26]. As a result
of this modification, section 545(b) of the Senate
amendment is deleted as unnecessary.

Statutory liens: The House amendment retains the
provision of section 545(2) of the House bill giving the
trustee in a bankruptcy case the same power which a
bona fide purchaser has to take over certain kinds of
personal property despite the existence of a tax lien
covering that property. The amendment thus retains
present law, and deletes section 545(b) of the Senate
amendment which would have no longer allowed the
trustee to step into the shoes of a bona fide purchaser
for this purpose.

SENATE REPORT NO. 95-989

This section permits the trustee to avoid the fixing of
certain statutory liens. It is derived from subsections
67b and 67c of present law [section 107(b) and (c) of
former title 11]. Liens that first become effective on
the bankruptcy or insolvency of the debtor are voidable
by the trustee. Liens that are not perfected or enforce-
able on the date of the petition against a bona fide pur-
chaser are voidable. If a transferee is able to perfect
under section 546(a) and that perfection relates back to
an earlier date, then in spite of the filing of the bank-
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ruptcy petition, the trustee would not be able to defeat
the lien, because the lien would be perfected and en-
forceable against a bona fide purchaser that purchased
the property on the date of the filing of the petition.
Finally, a lien for rent or of distress for rent is void-
able, whether the lien is a statutory lien or a common
law lien of distress for rent. See proposed 11 U.S.C.
101(37); Bankruptcy Act §67(c)(1)(C). The trustee may
avoid a lien under this section even if the lien has been
enforced by sale before the commencement of the case.
To that extent, Bankruptcy Act §67c(b) is not followed.

Subsection (b) limits the trustee’s power to avoid tax
liens under Federal, state, or local law. For example,
under §6323 of the Internal Revenue Code [Title 26].
Once public notice of a tax lien has been filed, the Gov-
ernment is generally entitled to priority over subse-
quent lienholders. However, certain purchasers who ac-
quire an interest in certain specific kinds of personal
property will take free of an existing filed tax lien at-
taching to such property. Among the specific kinds of
personal property which a purchaser can acquire free of
an existing tax lien (unless the buyer knows of the ex-
istence of the lien) are stocks and securities, motor ve-
hicles, inventory, and certain household goods. Under
the present Bankruptcy Act (§67(c)(1)) [section 107(c)(1)
of former title 11], the trustee may be viewed as a bona
fide purchaser, so that he can take over any such des-
ignated items free of tax liens even if the tax authority
has perfected its lien. However, the reasons for enabl-
ing a bona fide purchaser to take these kinds of assets
free of an unfiled tax lien, that is, to encourage free
movement of these assets in general commerce, do not
apply to a trustee in a title 11 case, who is not in the
same position as an ordinary bona fide purchaser as to
such property. The bill accordingly adds a new sub-
section (b) to sec. 545 providing, in effect, that a trustee
in bankruptcy does not have the right under this sec-
tion to take otherwise specially treated items of per-
sonal property free of a tax lien filed before the filing
of the petition.

REFERENCES IN TEXT

Section 6323 of the Internal Revenue Code of 1986, re-
ferred to in par. (2), is classified to section 6323 of Title
26, Internal Revenue Code.

AMENDMENTS

2005—Par. (2). Pub. L. 109-8 inserted before semicolon
at end ‘‘, except in any case in which a purchaser is a
purchaser described in section 6323 of the Internal Rev-
enue Code of 1986, or in any other similar provision of
State or local law’’.

1984—Par. (1)(A). Pub. L. 98-353, §460(1), struck out
“is” after ““is’.

Par. (1)(C). Pub. L. 98-353, §460(2), substituted ‘‘ap-
pointed or authorized to take’ for ‘‘apponted’.

Par. (2). Pub. L. 98-353, §460(3), substituted ‘‘at the
time of the commencement of the case’” for ‘‘on the
date of the filing of the petition’ in two places.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§ 546. Limitations on avoiding powers

(a) An action or proceeding under section 544,
545, 547, 548, or 553 of this title may not be com-
menced after the earlier of—

(1) the later of—
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(A) 2 years after the entry of the order for
relief; or

(B) 1 year after the appointment or elec-
tion of the first trustee under section 702,
1104, 1163, 1202, or 1302 of this title if such ap-
pointment or such election occurs before the
expiration of the period specified in subpara-
graph (A); or

(2) the time the case is closed or dismissed.

(b)(1) The rights and powers of a trustee under
sections 544, 545, and 549 of this title are subject
to any generally applicable law that—

(A) permits perfection of an interest in prop-
erty to be effective against an entity that ac-
quires rights in such property before the date
of perfection; or

(B) provides for the maintenance or continu-
ation of perfection of an interest in property
to be effective against an entity that acquires
rights in such property before the date on
which action is taken to effect such mainte-
nance or continuation.

(2) If—

(A) a law described in paragraph (1) requires
seizure of such property or commencement of
an action to accomplish such perfection, or
maintenance or continuation of perfection of
an interest in property; and

(B) such property has not been seized or such
an action has not been commenced before the
date of the filing of the petition;

such interest in such property shall be per-
fected, or perfection of such interest shall be
maintained or continued, by giving notice with-
in the time fixed by such law for such seizure or
such commencement.

(c)(1) Except as provided in subsection (d) of
this section and in section 507(c), and subject to
the prior rights of a holder of a security interest
in such goods or the proceeds thereof, the rights
and powers of the trustee under sections 544(a),
545, 547, and 549 are subject to the right of a sell-
er of goods that has sold goods to the debtor, in
the ordinary course of such seller’s business, to
reclaim such goods if the debtor has received
such goods while insolvent, within 45 days before
the date of the commencement of a case under
this title, but such seller may not reclaim such
goods unless such seller demands in writing rec-
lamation of such goods—

(A) not later than 45 days after the date of
receipt of such goods by the debtor; or

(B) not later than 20 days after the date of
commencement of the case, if the 45-day pe-
riod expires after the commencement of the
case.

(2) If a seller of goods fails to provide notice in
the manner described in paragraph (1), the seller
still may assert the rights contained in section
503(b)(9).

(d) In the case of a seller who is a producer of
grain sold to a grain storage facility, owned or
operated by the debtor, in the ordinary course of
such seller’s business (as such terms are defined
in section 557 of this title) or in the case of a
United States fisherman who has caught fish
sold to a fish processing facility owned or oper-
ated by the debtor in the ordinary course of such
fisherman’s business, the rights and powers of
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the trustee under sections 544(a), 545, 547, and 549
of this title are subject to any statutory or com-
mon law right of such producer or fisherman to
reclaim such grain or fish if the debtor has re-
ceived such grain or fish while insolvent, but—
(1) such producer or fisherman may not re-
claim any grain or fish unless such producer or
fisherman demands, in writing, reclamation of
such grain or fish before ten days after receipt
thereof by the debtor; and
(2) the court may deny reclamation to such
a producer or fisherman with a right of rec-
lamation that has made such a demand only if
the court secures such claim by a lien.

(e) Notwithstanding sections 544, 545, 547,
548(a)(1)(B), and 548(b) of this title, the trustee
may not avoid a transfer that is a margin pay-
ment, as defined in section 101, 741, or 761 of this
title, or settlement payment, as defined in sec-
tion 101 or 741 of this title, made by or to (or for
the benefit of) a commodity broker, forward
contract merchant, stockbroker, financial insti-
tution, financial participant, or securities clear-
ing agency, or that is a transfer made by or to
(or for the benefit of) a commodity broker, for-
ward contract merchant, stockbroker, financial
institution, financial participant, or securities
clearing agency, in connection with a securities
contract, as defined in section 741(7), commodity
contract, as defined in section 761(4), or forward
contract, that is made before the commence-

ment of the case, except under section
548(a)(1)(A) of this title.
(f) Notwithstanding sections 544, 545, 547,

548(a)(1)(B), and 548(b) of this title, the trustee
may not avoid a transfer made by or to (or for
the benefit of) a repo participant or financial
participant, in connection with a repurchase
agreement and that is made before the com-
mencement of the case, except under section
548(a)(1)(A) of this title.

(g) Notwithstanding sections 544, 545, 547,
548(a)(1)(B) and 548(b) of this title, the trustee
may not avoid a transfer, made by or to (or for
the benefit of) a swap participant or financial
participant, under or in connection with any
swap agreement and that is made before the
commencement of the case, except under section
548(a)(1)(A) of this title.

(h) Notwithstanding the rights and powers of a
trustee under sections 544(a), 545, 547, 549, and
553, if the court determines on a motion by the
trustee made not later than 120 days after the
date of the order for relief in a case under chap-
ter 11 of this title and after notice and a hear-
ing, that a return is in the best interests of the
estate, the debtor, with the consent of a creditor
and subject to the prior rights of holders of se-
curity interests in such goods or the proceeds of
such goods, may return goods shipped to the
debtor by the creditor before the commence-
ment of the case, and the creditor may offset
the purchase price of such goods against any
claim of the creditor against the debtor that
arose before the commencement of the case.

(i)(1) Notwithstanding paragraphs (2) and (3) of
section 545, the trustee may not avoid a ware-
houseman’s lien for storage, transportation, or
other costs incidental to the storage and han-
dling of goods.

(2) The prohibition under paragraph (1) shall
be applied in a manner consistent with any
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State statute applicable to such lien that is
similar to section 7-209 of the Uniform Commer-
cial Code, as in effect on the date of enactment
of the Bankruptcy Abuse Prevention and Con-
sumer Protection Act of 2005, or any successor
to such section 7-209.

(j) Notwithstanding sections 544, 545, 547,
548(a)(1)(B), and 548(b) the trustee may not avoid
a transfer made by or to (or for the benefit of)
a master netting agreement participant under
or in connection with any master netting agree-
ment or any individual contract covered thereby
that is made before the commencement of the
case, except under section 548(a)(1)(A) and ex-
cept to the extent that the trustee could other-
wise avoid such a transfer made under an indi-
vidual contract covered by such master netting
agreement.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2597; Pub. L.
97-222, §4, July 27, 1982, 96 Stat. 236; Pub. L.
98-353, title III, §§351, 393, 461, July 10, 1984, 98
Stat. 358, 365, 377; Pub. L. 99-554, title II, §§257(d),
283(0), Oct. 27, 1986, 100 Stat. 3114, 3117; Pub. L.
101-311, title I, §103, title II, §203, June 25, 1990,
104 Stat. 268, 269; Pub. L. 103-394, title II,
§§204(b), 209, 216, 222(a), title V, §501(b)(4), Oct.
22, 1994, 108 Stat. 4122, 4125, 4126, 4129, 4142; Pub.
L. 105-183, §3(c), June 19, 1998, 112 Stat. 518; Pub.
L. 109-8, title IV, §406, title IX, §907(e), (0)(2), (3),
title XII, §1227(a), Apr. 20, 2005, 119 Stat. 105, 177,
182, 199; Pub. L. 109-390, §5(b), Dec. 12, 2006, 120
Stat. 2697.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 546(a) of the House amendment is derived
from section 546(c) of the Senate amendment. Section
546(c) of the House amendment is derived from section
546(b) of the Senate amendment. It applies to receipt of
goods on credit as well as by cash sales. The section
clarifies that a demand for reclamation must be made
in writing anytime before 10 days after receipt of the
goods by the debtor. The section also permits the court
to grant the reclaiming creditor a lien or an adminis-
trative expense in lieu of turning over the property.

SENATE REPORT NO. 95-989

The trustee’s rights and powers under certain of the
avoiding powers are limited by section 546. First, if an
interest holder against whom the trustee would have
rights still has, under applicable nonbankruptcy law,
and as of the date of the petition, the opportunity to
perfect his lien against an intervening interest holder,
then he may perfect his interest against the trustee. If
applicable law requires seizure for perfection, then per-
fection is by notice to the trustee instead. The rights
granted to a creditor under this subsection prevail over
the trustee only if the transferee has perfected the
transfer in accordance with applicable law, and that
perfection relates back to a date that is before the com-
mencement of the case.

The phrase ‘‘generally applicable law’ relates to
those provisions of applicable law that apply both in
bankruptcy cases and outside of bankruptcy cases. For
example, many State laws, under the Uniform Commer-
cial Code, permit perfection of a purchase-money secu-
rity interest to relate back to defeat an earlier levy by
another creditor if the former was perfected within ten
days of delivery of the property. U.C.C. §9-301(2). Such
perfection would then be able to defeat an intervening
hypothetical judicial lien creditor on the date of the
filing of the petition. The purpose of the subsection is
to protect, in spite of the surprise intervention of a
bankruptcy petition, those whom State law protects by
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allowing them to perfect their liens or interests as of
an effective date that is earlier than the date of perfec-
tion. It is not designed to give the States an oppor-
tunity to enact disguised priorities in the form of liens
that apply only in bankruptcy cases.

Subsection (b) [enacted as (c)] specifies that the
trustee’s rights and powers under the strong arm
clause, the successor to creditors provision, the pref-
erence section, and the postpetition transaction section
are all subject to any statutory or common-law right of
a seller, in the ordinary course of business, of goods to
the debtor to reclaim the goods if the debtor received
the goods on credit while insolvent. The seller must de-
mand reclamation within ten days after receipt of the
goods by the debtor. As under nonbankruptcy law, the
right is subject to any superior rights of secured credi-
tors. The purpose of the provision is to recognize, in
part, the validity of section 2-702 of the Uniform Com-
mercial Code, which has generated much litigation,
confusion, and divergent decisions in different circuits.
The right is subject, however, to the power of the court
to deny reclamation and protect the seller by granting
him a priority as an administrative expense for his
claim arising out of the sale of the goods.

Subsection (c) [enacted as (a)] adds a statute of limi-
tations to the use by the trustee of the avoiding pow-
ers. The limitation is two years after his appointment,
or the time the case is closed or dismissed, whichever
occurs later.

REFERENCES IN TEXT

The date of enactment of the Bankruptcy Abuse Pre-
vention and Consumer Protection Act of 2005, referred
to in subsec. (i)(2), is the date of enactment of Pub. L.
109-8, which was approved Apr. 20 2005.

AMENDMENTS

2006—Subsec. (e). Pub. L. 109-390, §5(b)(1), inserted
‘‘(or for the benefit of)”’ before ‘‘a commodity broker”
and ‘‘or that is a transfer made by or to (or for the ben-
efit of) a commodity broker, forward contract mer-
chant, stockbroker, financial institution, financial par-
ticipant, or securities clearing agency, in connection
with a securities contract, as defined in section 741(7),
commodity contract, as defined in section 761(4), or for-
ward contract,”” after ‘‘securities clearing agency,’ .

Subsec. (f). Pub. L. 109-390, §5(b)(2), struck out ‘‘that
is a margin payment, as defined in section 741 or 761 of
this title, or settlement payment, as defined in section
741 of this title,” after ‘‘avoid a transfer’’ and inserted
‘‘(or for the benefit of)’’ before ‘‘a repo participant’’.

Subsec. (g). Pub. L. 109-390, §5(b)(3), inserted ‘‘(or for
the benefit of)”’ before ‘‘a swap participant’.

Subsec. (j). Pub. L. 109-390, §5(b)(4), inserted ‘‘(or for
the benefit of)” before ‘‘a master netting agreement
participant’.

2005—Subsec. (¢). Pub. L. 109-8, §1227(a), amended sub-
sec. (c) generally. Prior to amendment, subsec. (¢) con-
sisted of pars. (1) and (2) relating to reclamation of
goods sold to an insolvent debtor.

Subsec. (e). Pub. L. 109-8, §907(0)(3), inserted ‘‘finan-
cial participant,’” after ‘‘financial institution,”.

Subsec. (f). Pub. L. 109-8, §907(0)(2), inserted ‘‘or fi-
nancial participant’ after ‘‘repo participant’.

Subsec. (g). Pub. L. 109-8, §907(e)(1), struck out
‘“‘under a swap agreement’ after ‘‘avoid a transfer”,
substituted ‘‘under or in connection with any swap
agreement’’ for ‘‘in connection with a swap agree-
ment’’, and inserted ‘‘or financial participant’” after
‘‘swap participant’.

Pub. L. 109-8, §406(1), redesignated subsec. (g) relating
to return of goods as (h).

Subsec. (h). Pub. L. 109-8, §406(2), inserted ‘‘and sub-
ject to the prior rights of holders of security interests
in such goods or the proceeds of such goods’ after
‘“‘consent of a creditor’’.

Pub. L. 109-8, §406(1), redesignated subsec. (g) relating
to return of goods as (h).

Subsec. (i). Pub. L. 109-8, §406(3), added subsec. (i).
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Subsec. (j). Pub. L. 109-8, §907(e)(2), added subsec. (j).

1998—Subsecs. (e) to (g). Pub. L. 105-183 substituted
“548(a)(1)(B)” for ‘548(a)(2)” and ‘548(a)(1)(A)” for
¢548(a)(1)”.

1994—Subsec. (a)(1). Pub. L. 103-394, §216, amended
par. (1) generally. Prior to amendment, par. (1) read as
follows: ‘“‘two years after the appointment of a trustee
under section 702, 1104, 1163, 1302, or 1202 of this title;
or”.

Subsec. (b). Pub. L. 103-394, §204(b), amended subsec.
(b) generally. Prior to amendment, subsec. (b) read as
follows: ‘““The rights and powers of a trustee under sec-
tions 544, 545, and 549 of this title are subject to any
generally applicable law that permits perfection of an
interest in property to be effective against an entity
that acquires rights in such property before the date of
such perfection. If such law requires seizure of such
property or commencement of an action to accomplish
such perfection, and such property has not been seized
or such action has not been commenced before the date
of the filing of the petition, such interest in such prop-
erty shall be perfected by notice within the time fixed
by such law for such seizure or commencement.”’

Subsec. (¢c)(1). Pub. L. 103-394, §209, amended par. (1)
generally. Prior to amendment, par. (1) read as follows:
‘“‘such a seller may not reclaim any such goods unless
such seller demands in writing reclamation of such
goods before ten days after receipt of such goods by the
debtor; and’.

Subsec. (e). Pub. L. 103-394, §501(b)(4)(A), substituted
“‘section 101, 741, or 761" for ‘‘section 101(34), 741(5), or
761(15)” and ‘‘section 101 or 741> for ‘‘section 101(35) or
741(8)”.

Subsec. (f). Pub. L. 103-394, §501(b)(4)(B), substituted
‘“‘section 741 or 761" for ‘‘section 741(5) or 761(15)” and
‘‘section 741> for ‘‘section 741(8)”.

Subsec. (g). Pub. L. 103-394, §222(a), added subsec. (g)
relating to return of goods.

1990—Subsec. (e). Pub. L. 101-311, §203, inserted ref-
erence to sections 101(34) and 101(35) of this title.

Subsec. (g). Pub. L. 101-311, §103, added subsec. (g) re-
lating to trustee’s authority to avoid transfer involving
swap agreement.

1986—Subsec. (a)(1). Pub. L. 99-554, §257(d), inserted
reference to section 1202 of this title.

Subsec. (e). Pub. L. 99-554, §283(]), inserted a comma
after ‘‘stockbroker’.

1984—Subsec. (a)(1). Pub. L.
stituted ‘‘; or’ for *‘; and”.

Subsec. (b). Pub. L. 98-353, §461(b), substituted ‘‘a
trustee under sections 544, 545, and” for ‘‘the trustee
under sections 544, 545, or”’.

Subsec. (¢). Pub. L. 98-353, §§351(1), 461(c)(1)—(4), sub-
stituted ‘‘Except as provided in subsection (d) of this
section, the” for ‘“‘The”, substituted ‘‘a trustee’ for
“the trustee’, struck out ‘“‘right’’ before ‘‘or common-
law”’, inserted ‘‘of goods that has sold goods to the
debtor” after ‘‘seller’’, and struck out ‘‘of goods to the
debtor’’ after ‘‘business,”’.

Subsec. (c)(2). Pub. L. 98-353, §461(c)(5)(A), inserted
“‘the” after ‘‘if”’ in provisions preceding subpar. (A).

Subsec. (¢)(2)(A). Pub. L. 98-353, §461(c)(5)(B), sub-
stituted ‘‘a claim of a kind specified in section 503(b) of
this title”’ for ‘‘an administrative expense’’.

Subsec. (d). Pub. L. 98-353, §351(3), added subsec. (d).
Former subsec. (d) redesignated (e).

Subsec. (e). Pub. L. 98-353, §§351(2), 461(d), redesig-
nated former subsec. (d) as (e) and inserted ‘‘financial
institution’ after ‘‘stockbroker’.

Subsec. (f). Pub. L. 98-353, §393, added subsec. (f).

1982—Subsec. (d). Pub. L. 97-222 added subsec. (d).

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-390 not applicable to any
cases commenced under this title or to appointments
made under any Federal or State law, before Dec. 12,
2006, see section 7 of Pub. L. 109-390, set out as a note
under section 101 of this title.

98-353, §461(a), sub-

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
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commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by Pub. L. 105-183 applicable to any case
brought under an applicable provision of this title that
is pending or commenced on or after June 19, 1998, see
section 5 of Pub. L. 105-183, set out as a note under sec-
tion 544 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 257 of Pub. L. 99-554 effective
30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see sec-
tion 302(a), (c)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial
Procedure.

Amendment by section 283 of Pub. L. 99-554 effective
30 days after Oct. 27, 1986, see section 302(a) of Pub. L.
99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5b2(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§ 547. Preferences

(a) In this section—

(1) ““‘inventory’” means personal property
leased or furnished, held for sale or lease, or to
be furnished under a contract for service, raw
materials, work in process, or materials used
or consumed in a business, including farm
products such as crops or livestock, held for
sale or lease;

(2) ‘“‘new value’ means money oOr money’s
worth in goods, services, or new credit, or re-
lease by a transferee of property previously
transferred to such transferee in a transaction
that is neither void nor voidable by the debtor
or the trustee under any applicable law, in-
cluding proceeds of such property, but does
not include an obligation substituted for an
existing obligation;

(3) ‘“‘receivable’” means right to payment,
whether or not such right has been earned by
performance; and

(4) a debt for a tax is incurred on the day
when such tax is last payable without penalty,
including any extension.

(b) Except as provided in subsections (c¢) and
(i) of this section, the trustee may avoid any
transfer of an interest of the debtor in prop-
erty—

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt
owed by the debtor before such transfer was
made;

(3) made while the debtor was insolvent;

(4) made—

(A) on or within 90 days before the date of
the filing of the petition; or

(B) between ninety days and one year be-
fore the date of the filing of the petition, if
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such creditor at the time of such transfer
was an insider; and

(6) that enables such creditor to receive
more than such creditor would receive if—

(A) the case were a case under chapter 7 of
this title;

(B) the transfer had not been made; and

(C) such creditor received payment of such
debt to the extent provided by the provisions
of this title.

(c) The trustee may not avoid under this sec-
tion a transfer—
(1) to the extent that such transfer was—

(A) intended by the debtor and the creditor
to or for whose benefit such transfer was
made to be a contemporaneous exchange for
new value given to the debtor; and

(B) in fact a substantially contempora-
neous exchange;

(2) to the extent that such transfer was in
payment of a debt incurred by the debtor in
the ordinary course of business or financial af-
fairs of the debtor and the transferee, and such
transfer was—

(A) made in the ordinary course of busi-
ness or financial affairs of the debtor and
the transferee; or

(B) made according to ordinary business
terms;

(3) that creates a security interest in prop-
erty acquired by the debtor—

(A) to the extent such security interest se-
cures new value that was—

(i) given at or after the signing of a secu-
rity agreement that contains a description
of such property as collateral;

(ii) given by or on behalf of the secured
party under such agreement;

(iii) given to enable the debtor to acquire
such property; and

(iv) in fact used by the debtor to acquire
such property; and

(B) that is perfected on or before 30 days
after the debtor receives possession of such
property;

(4) to or for the benefit of a creditor, to the
extent that, after such transfer, such creditor
gave new value to or for the benefit of the
debtor—

(A) not secured by an otherwise unavoid-
able security interest; and

(B) on account of which new value the
debtor did not make an otherwise unavoid-
able transfer to or for the benefit of such
creditor;

(5) that creates a perfected security interest
in inventory or a receivable or the proceeds of
either, except to the extent that the aggregate
of all such transfers to the transferee caused a
reduction, as of the date of the filing of the pe-
tition and to the prejudice of other creditors
holding unsecured claims, of any amount by
which the debt secured by such security inter-
est exceeded the value of all security interests
for such debt on the later of—

(A)(1) with respect to a transfer to which
subsection (b)(4)(A) of this section applies, 90
days before the date of the filing of the peti-
tion; or
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(ii) with respect to a transfer to which sub-
section (b)(4)(B) of this section applies, one
year before the date of the filing of the peti-
tion; or

(B) the date on which new value was first
given under the security agreement creating
such security interest;

(6) that is the fixing of a statutory lien that
is not avoidable under section 545 of this title;

(7) to the extent such transfer was a bona
fide payment of a debt for a domestic support
obligation;

(8) if, in a case filed by an individual debtor
whose debts are primarily consumer debts, the
aggregate value of all property that con-
stitutes or is affected by such transfer is less
than $600; or

(9) if, in a case filed by a debtor whose debts
are not primarily consumer debts, the aggre-
gate value of all property that constitutes or
is affected by such transfer is less than $5,000.

(d) The trustee may avoid a transfer of an in-
terest in property of the debtor transferred to or
for the benefit of a surety to secure reimburse-
ment of such a surety that furnished a bond or
other obligation to dissolve a judicial lien that
would have been avoidable by the trustee under
subsection (b) of this section. The liability of
such surety under such bond or obligation shall
be discharged to the extent of the value of such
property recovered by the trustee or the amount
paid to the trustee.

(e)(1) For the purposes of this section—

(A) a transfer of real property other than fix-
tures, but including the interest of a seller or
purchaser under a contract for the sale of real
property, is perfected when a bona fide pur-
chaser of such property from the debtor
against whom applicable law permits such
transfer to be perfected cannot acquire an in-
terest that is superior to the interest of the
transferee; and

(B) a transfer of a fixture or property other
than real property is perfected when a creditor
on a simple contract cannot acquire a judicial
lien that is superior to the interest of the
transferee.

(2) For the purposes of this section, except as
provided in paragraph (3) of this subsection, a
transfer is made—

(A) at the time such transfer takes effect be-
tween the transferor and the transferee, if
such transfer is perfected at, or within 30 days
after, such time, except as provided in sub-
section (¢)(3)(B);

(B) at the time such transfer is perfected, if
such transfer is perfected after such 30 days; or

(C) immediately before the date of the filing
of the petition, if such transfer is not per-
fected at the later of—

(i) the commencement of the case; or
(ii) 30 days after such transfer takes effect
between the transferor and the transferee.

(3) For the purposes of this section, a transfer
is not made until the debtor has acquired rights
in the property transferred.

(f) For the purposes of this section, the debtor
is presumed to have been insolvent on and dur-
ing the 90 days immediately preceding the date
of the filing of the petition.
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(g) For the purposes of this section, the trust-
ee has the burden of proving the avoidability of
a transfer under subsection (b) of this section,
and the creditor or party in interest against
whom recovery or avoidance is sought has the
burden of proving the nonavoidability of a
transfer under subsection (c) of this section.

(h) The trustee may not avoid a transfer if
such transfer was made as a part of an alter-
native repayment schedule between the debtor
and any creditor of the debtor created by an ap-
proved nonprofit budget and credit counseling
agency.

(i) If the trustee avoids under subsection (b) a
transfer made between 90 days and 1 year before
the date of the filing of the petition, by the
debtor to an entity that is not an insider for the
benefit of a creditor that is an insider, such
transfer shall be considered to be avoided under
this section only with respect to the creditor
that is an insider.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2597; Pub. L.
98-353, title III, §§310, 462, July 10, 1984, 98 Stat.
355, 377; Pub. L. 99-554, title II, §283(m), Oct. 27,
1986, 100 Stat. 3117; Pub. L. 103-394, title II, §203,
title III, §304(f), Oct. 22, 1994, 108 Stat. 4121, 4133;
Pub. L. 109-8, title II, §§201(b), 217, title IV,
§§403, 409, title XTI, §§1213(a), 1222, Apr. 20, 2005,
119 Stat. 42, 55, 104, 106, 194, 196.)

ADJUSTMENT OF DOLLAR AMOUNTS

For adjustment of certain dollar amounts
specified in this section, that is not reflected in
text, see Adjustment of Dollar Amounts note
below.

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

No limitation is provided for payments to commodity
brokers as in section 766 of the Senate amendment
other than the amendment to section 548 of title 11.
Section 547(c)(2) protects most payments.

Section 547(b)(2) of the House amendment adopts a
provision contained in the House bill and rejects an al-
ternative contained in the Senate amendment relating
to the avoidance of a preferential transfer that is pay-
ment of a tax claim owing to a governmental unit. As
provided, section 106(c) of the House amendment over-
rules contrary language in the House report with the
result that the Government is subject to avoidance of
preferential transfers.

Contrary to language contained in the House report,
payment of a debt by means of a check is equivalent to
a cash payment, unless the check is dishonored. Pay-
ment is considered to be made when the check is deliv-
ered for purposes of sections 547(c)(1) and (2).

Section 547(c)(6) of the House bill is deleted and is
treated in a different fashion in section 553 of the House
amendment.

Section 547(c)(6) represents a modification of a simi-
lar provision contained in the House bill and Senate
amendment. The exception relating to satisfaction of a
statutory lien is deleted. The exception for a lien cre-
ated under title 11 is deleted since such a lien is a stat-
utory lien that will not be avoidable in a subsequent
bankruptcy.

Section 547(e)(1)(B) is adopted from the House bill and
Senate amendment without change. It is intended that
the simple contract test used in this section will be ap-
plied as under section 544(a)(1) not to require a creditor
to perfect against a creditor on a simple contract in the
event applicable law makes such perfection impossible.
For example, a purchaser from a debtor at an improp-
erly noticed bulk sale may take subject to the rights of
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a creditor on a simple contract of the debtor for 1 year
after the bulk sale. Since the purchaser cannot perfect
against such a creditor on a simple contract, he should
not be held responsible for failing to do the impossible.
In the event the debtor goes into bankruptcy within a
short time after the bulk sale, the trustee should not
be able to use the avoiding powers under section
544(a)(1) or 547 merely because State law has made some
transfers of personal property subject to the rights of
a creditor on a simple contract to acquire a judicial
lien with no opportunity to perfect against such a cred-
itor.

Preferences: The House amendment deletes from the
category of transfers on account of antecedent debts
which may be avoided under the preference rules, sec-
tion 547(b)(2), the exception in the Senate amendment
for taxes owed to governmental authorities. However,
for purposes of the ‘‘ordinary course’ exception to the
preference rules contained in section 547(c)(2), the
House amendment specifies that the 45-day period re-
ferred to in section 547(c)(2)(B) is to begin running, in
the case of taxes from the last due date, including ex-
tensions, of the return with respect to which the tax
payment was made.

SENATE REPORT NO. 95-989

This section is a substantial modification of present
law. It modernizes the preference provisions and brings
them more into conformity with commercial practice
and the Uniform Commercial Code.

Subsection (a) contains three definitions. Inventory,
new value, and receivable are defined in their ordinary
senses, but are defined to avoid any confusion or uncer-
tainty surrounding the terms.

Subsection (b) is the operative provision of the sec-
tion. It authorizes the trustee to avoid a transfer if five
conditions are met. These are the five elements of a
preference action. First, the transfer must be to or for
the benefit of a creditor. Second, the transfer must be
for or on account of an antecedent debt owed by the
debtor before the transfer was made. Third, the trans-
fer must have been made when the debtor was insol-
vent. Fourth, the transfer must have been made during
the 90 days immediately preceding the commencement
of the case. If the transfer was to an insider, the trustee
may avoid the transfer if it was made during the period
that begins one year before the filing of the petition
and ends 90 days before the filing, if the insider to
whom the transfer was made had reasonable cause to
believe the debtor was insolvent at the time the trans-
fer was made.

Finally, the transfer must enable the creditor to
whom or for whose benefit it was made to receive a
greater percentage of his claim than he would receive
under the distributive provisions of the bankruptcy
code. Specifically, the creditor must receive more than
he would if the case were a liquidation case, if the
transfer had not been made, and if the creditor received
payment of the debt to the extent provided by the pro-
visions of the code.

The phrasing of the final element changes the appli-
cation of the greater percentage test from that em-
ployed under current law. Under this language, the
court must focus on the relative distribution between
classes as well as the amount that will be received by
the members of the class of which the creditor is a
member. The language also requires the court to focus
on the allowability of the claim for which the pref-
erence was made. If the claim would have been entirely
disallowed, for example, then the test of paragraph (5)
will be met, because the creditor would have received
nothing under the distributive provisions of the bank-
ruptcy code.

The trustee may avoid a transfer of a lien under this
section even if the lien has been enforced by sale before
the commencement of the case,

Subsection (b)(2) of this section in effect exempts
from the preference rules payments by the debtor of
tax liabilities, regardless of their priority status.

Subsection (c) contains exceptions to the trustee’s
avoiding power. If a creditor can qualify under any one
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of the exceptions, then he is protected to that extent.
If he can qualify under several, he is protected by each
to the extent that he can qualify under each.

The first exception is for a transfer that was intended
by all parties to be a contemporaneous exchange for
new value, and was in fact substantially contempora-
neous. Normally, a check is a credit transaction. How-
ever, for the purposes of this paragraph, a transfer in-
volving a check is considered to be ‘‘intended to be con-
temporaneous’’, and if the check is presented for pay-
ment in the normal course of affairs, which the Uni-
form Commercial Code specifies as 30 days, U.C.C.
§3-503(2)(a), that will amount to a transfer that is ‘“‘in
fact substantially contemporaneous.”

The second exception protects transfers in the ordi-
nary course of business (or of financial affairs, where a
business is not involved) transfers. For the case of a
consumer, the paragraph uses the phrase ‘‘financial af-
fairs” to include such nonbusiness activities as pay-
ment of monthly utility bills. If the debt on account of
which the transfer was made was incurred in the ordi-
nary course of both the debtor and the transferee, if the
transfer was made not later than 45 days after the debt
was incurred, if the transfer itself was made in the or-
dinary course of both the debtor and the transferee,
and if the transfer was made according to ordinary
business terms, then the transfer is protected. The pur-
pose of this exception is to leave undisturbed normal fi-
nancial relations, because it does not detract from the
general policy of the preference section to discourage
unusual action by either the debtor or his creditors
during the debtor’s slide into bankruptcy.

The third exception is for enabling loans in connec-
tion with which the debtor acquires the property that
the loan enabled him to purchase after the loan is actu-
ally made.

The fourth exception codifies the net result rule in
section 60c of current law [section 96(c) of former title
11]. If the creditor and the debtor have more than one
exchange during the 90-day period, the exchanges are
netted out according to the formula in paragraph (4).
Any new value that the creditor advances must be un-
secured in order for it to qualify under this exception.

Paragraph (b) codifies the improvement in position
test, and thereby overrules such cases as DuBay v. Wil-
liams, 417 F.2d 1277 (C.A.9, 1966), and Grain Merchants of
Indiana, Inc. v. Union Bank and Savings Co., 408 F.2d 209
(C.A.7, 1969). A creditor with a security interest in a
floating mass, such as inventory or accounts receiv-
able, is subject to preference attack to the extent he
improves his position during the 90-day period before
bankruptcy. The test is a two-point test, and requires
determination of the secured creditor’s position 90 days
before the petition and on the date of the petition. If
new value was first given after 90 days before the case,
the date on which it was first given substitutes for the
90-day point.

Paragraph (6) excepts statutory liens validated under
section 545 from preference attack. It also protects
transfers in satisfaction of such liens, and the fixing of
a lien under section 365(j), which protects a vendee
whose contract to purchase real property from the
debtor is rejected.

Subsection (d), derived from section 67a of the Bank-
ruptcy Act [section 107(a) of former title 11], permits
the trustee to avoid a transfer to reimburse a surety
that posts a bond to dissolve a judicial lien that would
have been avoidable under this section. The second sen-
tence protects the surety from double liability.

Subsection (e) determines when a transfer is made for
the purposes of the preference section. Paragraph (1)
defines when a transfer is perfected. For real property,
a transfer is perfected when it is valid against a bona
fide purchaser. For personal property and fixtures, a
transfer is perfected when it is valid against a creditor
on a simple contract that obtains a judicial lien after
the transfer is perfected. ‘‘Simple contract’” as used
here is derived from Bankruptcy Act §60a(4) [section
96(a)(4) of former title 11]. Paragraph (2) specifies that
a transfer is made when it takes effect between the
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transferor and the transferee if it is perfected at or
within 10 days after that time. Otherwise, it is made
when the transfer is perfected. If it is not perfected be-
fore the commencement of the case, it is made imme-
diately before the commencement of the case. Para-
graph (3) specifies that a transfer is not made until the
debtor has acquired rights in the property transferred.
This provision, more than any other in the section,
overrules DuBay and Grain Merchants, and in combina-
tion with subsection (b)(2), overrules In re King-Porter
Co., 446 F.2d 722 (5th Cir. 1971).

Subsection (e) is designed to reach the different re-
sults under the 1962 version of Article 9 of the U.C.C.
and under the 1972 version because different actions are
required under each version in order to make a security
agreement effective between the parties.

Subsection (f) creates a presumption of insolvency for
the 90 days preceding the bankruptcy case. The pre-
sumption is as defined in Rule 301 of the Federal Rules
of Evidence, made applicable in bankruptcy cases by
sections 224 and 225 of the bill. The presumption re-
quires the party against whom the presumption exists
to come forward with some evidence to rebut the pre-
sumption, but the burden of proof remains on the party
in whose favor the presumption exists.

AMENDMENTS

2005—Subsec. (b). Pub. L. 109-8, §1213(a)(1), sub-
stituted ‘‘subsections (¢) and (i)’ for ‘‘subsection (¢)”’ in
introductory provisions.

Subsec. (¢)(2). Pub. L. 109-8, §409(1), added par. (2) and
struck out former par. (2) which read as follows: ‘“‘to
the extent that such transfer was—

‘““(A) in payment of a debt incurred by the debtor in
the ordinary course of business or financial affairs of
the debtor and the transferee;

‘(B) made in the ordinary course of business or fi-
nancial affairs of the debtor and the transferee; and

“(C) made according to ordinary business terms;”’.
Subsec. (¢)(3)(B). Pub. L. 109-8, §1222, substituted ‘30

days’’ for ‘20 days’’.

Subsec. (c)(7). Pub. L. 109-8, §217, amended par. (7)
generally. Prior to amendment, par. (7) read as follows:
“to the extent such transfer was a bona fide payment
of a debt to a spouse, former spouse, or child of the
debtor, for alimony to, maintenance for, or support of
such spouse or child, in connection with a separation
agreement, divorce decree or other order of a court of
record, determination made in accordance with State
or territorial law by a governmental unit, or property
settlement agreement, but not to the extent that such
debt—

‘“(A) is assigned to another entity, voluntarily, by
operation of law, or otherwise; or

‘(B) includes a liability designated as alimony,
maintenance, or support, unless such liability is ac-
tually in the nature of alimony, maintenance or sup-
port; or’’.

Subsec. (¢)(9). Pub. L. 109-8, §409(2), (3), added par. (9).

Subsec. (e)(2). Pub. L. 109-8, §403, substituted 30"’ for
€10 wherever appearing.

Subsec. (h). Pub. L. 109-8, §201(b), added subsec. (h).

Subsec. (i). Pub. L. 109-8, §1213(a)(2), added subsec. (i).

1994—Subsec. (¢)(3)(B). Pub. L. 103-394, §203(1), sub-
stituted 20"’ for “10”.

Subsec. (¢)(7), (8). Pub. L. 103-394, §304(f), added par.
(7) and redesignated former par. (7) as (8).

Subsec. (e)(2)(A). Pub. L. 103-394, §203(2), inserted be-
fore semicolon at end ‘‘, except as provided in sub-
section (¢)(3)(B)”.

1986—Subsec. (b)(4)(B). Pub. L. 99-554 inserted ‘‘and”
after the semicolon.

1984—Subsec. (a)(2). Pub. L. 98-353, §462(a)(1), inserted
‘‘including proceeds of such property,’”’ after ‘‘law,”.

Subsec. (a)(4). Pub. L. 98-353, §462(a)(2), struck out
‘., without penalty’ after ‘‘any extension’, and in-
serted ‘‘without penalty’’ after ‘‘payable’’.

Subsec. (b). Pub. L. 98-353, §462(b)(1), substituted ‘‘of
an interest of the debtor in property’’ for ‘‘of property
of the debtor’ in provisions preceding par. (1).
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Subsec. (b)(4)(B). Pub. L. 98-353, §462(b)(2), amended
subpar. (B) generally. Prior to amendment, subpar. (B)
read as follows: ‘“‘between 90 days and one year before
the date of the filing of the petition, if such creditor,
at the time of such transfer—

‘(i) was an insider; and
‘“(ii) had reasonable cause to believe the debtor was
insolvent at the time of such transfer; and’’.

Subsec. (c)(2)(A). Pub. L. 98-353, §462(d)(1), inserted
“‘by the debtor’ after ‘‘incurred’.

Subsec. (¢)(2)(B) to (D). Pub. L. 98-353, §462(c), struck
out subpar. (B) which read as follows: ‘“‘made not later
than 45 days after such debt was incurred;’”’ and redesig-
nated subpars. (C) and (D) as (B) and (C), respectively.

Subsec. (¢)(3). Pub. L. 98-353, §462(d)(2), substituted
“that creates’ for “‘of”.

Subsec. (¢)(3)(B). Pub. L. 98-353, §462(d)(3), inserted
“on or” after ‘‘perfected”, and substituted ‘‘the debtor
receives possession of such property’ for ‘‘such secu-
rity interest attaches’.

Subsec. (¢)(5). Pub. L. 98-353, §462(d)(4), substituted
‘“‘that creates’ for “‘of”’, and ‘‘all security interests’’ for
““all security interest’’.

Subsec. (¢)(5)(A)(ii). Pub. L. 98-353, §462(d)(5), sub-
stituted “‘or”’ for ‘“‘and’.

Subsec. (¢)(7). Pub. L. 98-353, §310(3), added par. (7).

Subsec. (d). Pub. L. 98-353, §462(e), substituted ‘“The”’
for ““A” before ‘‘trustee may avoid”’, inserted ‘‘an inter-
est in” after ‘‘transfer of’’, inserted ‘‘to or for the bene-
fit of a surety” after ‘‘transferred”, and inserted
“such” after ‘‘reimbursement of’’.

Subsec. (€)(2)(C)(). Pub. L. 98-353, §462(f), substituted
“or” for “‘and”.

Subsec. (g). Pub. L. 98-353, §462(g), added subsec. (g).

EFFECTIVE DATE OF 2005 AMENDMENT

Pub. L. 109-8, title XII, §1213(b), Apr. 20, 2005, 119 Stat.
195, provided that: ‘““The amendments made by this sec-
tion [amending this section] shall apply to any case
that is pending or commenced on or after the date of
enactment of this Act [Apr. 20, 2005].”

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after
Oct. 27, 1986, see section 302(a) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

ADJUSTMENT OF DOLLAR AMOUNTS

The dollar amounts specified in this section were ad-
justed by notices of the Judicial Conference of the
United States pursuant to section 104 of this title as
follows:

By notice dated Feb. 19, 2010, 75 F.R. 8747, effective
Apr. 1, 2010, in subsec. (c¢)(9), dollar amount ‘5,475 was
adjusted to ¢5,850’. See notice of the Judicial Con-
ference of the United States set out as a note under
section 104 of this title.

By notice dated Feb. 7, 2007, 72 F.R. 7082, effective
Apr. 1, 2007, in subsec. (¢)(9), dollar amount ‘5,000’ was
adjusted to ‘5,475,
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§ 548. Fraudulent transfers and obligations

(a)(1) The trustee may avoid any transfer (in-
cluding any transfer to or for the benefit of an
insider under an employment contract) of an in-
terest of the debtor in property, or any obliga-
tion (including any obligation to or for the bene-
fit of an insider under an employment contract)
incurred by the debtor, that was made or in-
curred on or within 2 years before the date of
the filing of the petition, if the debtor volun-
tarily or involuntarily—

(A) made such transfer or incurred such obli-
gation with actual intent to hinder, delay, or
defraud any entity to which the debtor was or
became, on or after the date that such transfer
was made or such obligation was incurred, in-
debted; or

(B)(1) received less than a reasonably equiva-
lent value in exchange for such transfer or ob-
ligation; and

(ii)(I) was insolvent on the date that such
transfer was made or such obligation was in-
curred, or became insolvent as a result of such
transfer or obligation;

(IT) was engaged in business or a transaction,
or was about to engage in business or a trans-
action, for which any property remaining with
the debtor was an unreasonably small capital;

(ITI) intended to incur, or believed that the
debtor would incur, debts that would be be-
yond the debtor’s ability to pay as such debts
matured; or

(IV) made such transfer to or for the benefit
of an insider, or incurred such obligation to or
for the benefit of an insider, under an employ-
ment contract and not in the ordinary course
of business.

(2) A transfer of a charitable contribution to a
qualified religious or charitable entity or orga-
nization shall not be considered to be a transfer
covered under paragraph (1)(B) in any case in
which—

(A) the amount of that contribution does not
exceed 15 percent of the gross annual income
of the debtor for the year in which the transfer
of the contribution is made; or

(B) the contribution made by a debtor ex-
ceeded the percentage amount of gross annual
income specified in subparagraph (A), if the
transfer was consistent with the practices of
the debtor in making charitable contributions.

(b) The trustee of a partnership debtor may
avoid any transfer of an interest of the debtor in
property, or any obligation incurred by the
debtor, that was made or incurred on or within
2 years before the date of the filing of the peti-
tion, to a general partner in the debtor, if the
debtor was insolvent on the date such transfer
was made or such obligation was incurred, or be-
came insolvent as a result of such transfer or
obligation.

(c) Except to the extent that a transfer or ob-
ligation voidable under this section is voidable
under section 544, 545, or 547 of this title, a
transferee or obligee of such a transfer or obli-
gation that takes for value and in good faith has
a lien on or may retain any interest transferred
or may enforce any obligation incurred, as the
case may be, to the extent that such transferee
or obligee gave value to the debtor in exchange
for such transfer or obligation.
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(d)(1) For the purposes of this section, a trans-
fer is made when such transfer is so perfected
that a bona fide purchaser from the debtor
against whom applicable law permits such
transfer to be perfected cannot acquire an inter-
est in the property transferred that is superior
to the interest in such property of the trans-
feree, but if such transfer is not so perfected be-
fore the commencement of the case, such trans-
fer is made immediately before the date of the
filing of the petition.

(2) In this section—

(A) “‘value” means property, or satisfaction
or securing of a present or antecedent debt of
the debtor, but does not include an unper-
formed promise to furnish support to the debt-
or or to a relative of the debtor;

(B) a commodity broker, forward contract
merchant, stockbroker, financial institution,
financial participant, or securities clearing
agency that receives a margin payment, as de-
fined in section 101, 741, or 761 of this title, or
settlement payment, as defined in section 101
or 741 of this title, takes for value to the ex-
tent of such payment;

(C) a repo participant or financial partici-
pant that receives a margin payment, as de-
fined in section 741 or 761 of this title, or set-
tlement payment, as defined in section 741 of
this title, in connection with a repurchase
agreement, takes for value to the extent of
such payment;

(D) a swap participant or financial partici-
pant that receives a transfer in connection
with a swap agreement takes for value to the
extent of such transfer; and

(E) a master netting agreement participant
that receives a transfer in connection with a
master netting agreement or any individual
contract covered thereby takes for value to
the extent of such transfer, except that, with
respect to a transfer under any individual con-
tract covered thereby, to the extent that such
master netting agreement participant other-
wise did not take (or is otherwise not deemed
to have taken) such transfer for value.

(3) In this section, the term ‘‘charitable con-
tribution” means a charitable contribution, as
that term is defined in section 170(c) of the In-
ternal Revenue Code of 1986, if that contribu-
tion—

(A) is made by a natural person; and
(B) consists of—

(i) a financial instrument (as that term is
defined in section 731(c)(2)(C) of the Internal
Revenue Code of 1986); or

(ii) cash.

(4) In this section, the term ‘‘qualified reli-
gious or charitable entity or organization”
means—

(A) an entity described in section 170(c)(1) of
the Internal Revenue Code of 1986; or

(B) an entity or organization described in
section 170(c)(2) of the Internal Revenue Code

of 1986.

(e)(1) In addition to any transfer that the
trustee may otherwise avoid, the trustee may
avoid any transfer of an interest of the debtor in
property that was made on or within 10 years be-
fore the date of the filing of the petition, if—
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(A) such transfer was made to a self-settled
trust or similar device;

(B) such transfer was by the debtor;

(C) the debtor is a beneficiary of such trust
or similar device; and

(D) the debtor made such transfer with ac-
tual intent to hinder, delay, or defraud any en-
tity to which the debtor was or became, on or
after the date that such transfer was made, in-
debted.

(2) For the purposes of this subsection, a
transfer includes a transfer made in anticipation
of any money judgment, settlement, civil pen-
alty, equitable order, or criminal fine incurred
by, or which the debtor believed would be in-
curred by—

(A) any violation of the securities laws (as
defined in section 3(a)(47) of the Securities Ex-
change Act of 1934 (156 U.S.C. 78c(a)(47))), any
State securities laws, or any regulation or
order issued under Federal securities laws or
State securities laws; or

(B) fraud, deceit, or manipulation in a fidu-
ciary capacity or in connection with the pur-
chase or sale of any security registered under
section 12 or 15(d) of the Securities Exchange
Act of 1934 (15 U.S.C. 78] and 780(d)) or under
section 6 of the Securities Act of 1933 (16
U.S.C. T71).

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2600; Pub. L.
97-222, §5, July 27, 1982, 96 Stat. 236; Pub. L.
98-353, title III, §§394, 463, July 10, 1984, 98 Stat.
365, 378; Pub. L. 99-554, title II, §283(n), Oct. 27,
1986, 100 Stat. 3117; Pub. L. 101-311, title I, §104,
title II, §204, June 25, 1990, 104 Stat. 268, 269; Pub.
L. 103-394, title V, §501(b)(5), Oct. 22, 1994, 108
Stat. 4142; Pub. L. 105-183, §§2, 3(a), June 19, 1998,
112 Stat. 517; Pub. L. 109-8, title IX, §907(f),
(0)(4)—(6), title XIV, §1402, Apr. 20, 2005, 119 Stat.
177, 182, 214.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 548(d)(2) is modified to reflect general appli-
cation of a provision contained in section 766 of the
Senate amendment with respect to commodity brokers.
In particular, section 548(d)(2)(B) of the House amend-
ment makes clear that a commodity broker who re-
ceives a margin payment is considered to receive the
margin payment in return for ‘“value’ for purposes of
section 548.

SENATE REPORT NO. 95-989

This section is derived in large part from section 67d
of the Bankruptcy Act [section 107(d) of former title
11]. It permits the trustee to avoid transfers by the
debtor in fraud of his creditors. Its history dates from
the statute of 13 Eliz. c. 5 (1570).

The trustee may avoid fraudulent transfers or obliga-
tions if made with actual intent to hinder, delay, or de-
fraud a past or future creditor. Transfers made for less
than a reasonably equivalent consideration are also
vulnerable if the debtor was or thereby becomes insol-
vent, was engaged in business with an unreasonably
small capital, or intended to incur debts that would be
beyond his ability to repay.

The trustee of a partnership debtor may avoid any
transfer of partnership property to a partner in the
debtor if the debtor was or thereby became insolvent.

If a transferee’s only liability to the trustee is under
this section, and if he takes for value and in good faith,
then subsection (c¢) grants him a lien on the property
transferred, or other similar protection.
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Subsection (d) specifies that for the purposes of
fraudulent transfer section, a transfer is made when it
is valid against a subsequent bona fide purchaser. If not
made before the commencement of the case, it is con-
sidered made immediately before then. Subsection (d)
also defines ‘‘value’ to mean property, or the satisfac-
tion or securing of a present or antecedent debt, but
does not include an unperformed promise to furnish
support to the debtor or a relative of the debtor.

REFERENCES IN TEXT

Sections 170(c) and 731(c)(2)(C) of the Internal Reve-
nue Code of 1986, referred to in subsec. (d)(3), (4), are
classified to sections 170(c) and 731(c)(2)(C), respec-
tively, of Title 26, Internal Revenue Code.

AMENDMENTS

2005—Subsec. (a)(1). Pub. L. 109-8, §1402(2), in intro-
ductory provisions, inserted ‘‘(including any transfer to
or for the benefit of an insider under an employment
contract)’” after ‘‘avoid any transfer’” and ‘‘(including
any obligation to or for the benefit of an insider under
an employment contract)’” after ‘‘or any obligation’.

Pub. L. 109-8, §1402(1), substituted ‘2 years’ for ‘‘one
year” in introductory provisions.

Subsec. (2)(1)(B)(i1)(IV). Pub. L. 109-8, §1402(3), added
subcl. (IV).

Subsec. (b). Pub. L. 109-8, §1402(1),
years’ for ‘‘one year’.

Subsec. (4)(2)(B). Pub. L. 109-8, §907(0)(4), inserted ‘‘fi-
nancial participant,” after ‘‘financial institution,”.

Subsec. (d)(2)(C). Pub. L. 109-8, §907(0)(5), inserted ‘‘or
financial participant’ after ‘‘repo participant’.

Subsec. (d)(2)(D). Pub. L. 109-8, §907(0)(6), inserted ‘‘or
financial participant’ after ‘‘swap participant’.

Subsec. (A)(2)(E). Pub. L. 109-8, §907(f), added subpar.
(B).

Subsec. (e). Pub. L. 109-8, §1402(4), added subsec. (e).

1998—Subsec. (a). Pub. L. 105-183, §3(a), designated ex-
isting provisions as par. (1), redesignated former pars.
(1) and (2) as par. (1)(A) and (B), respectively, redesig-
nated former par. (2)(A) and (B) as par. (1)(B)(i) and (ii),
respectively, and redesignated former par. (2)(B)(i) to
(iii) as par. (1)(B)(ii)(I) to (III), respectively, and added
par. (2).

Subsec. (d)(3), (4). Pub. L. 105-183, §2, added pars. (3)
and (4).

1994—Subsec. (d)(2)(B). Pub. L. 103-394, §501(b)(5)(A),
substituted ‘‘section 101, 741, or 761" for ‘‘section
101(34), 741(5) or 761(15) and ‘‘section 101 or 741 for
“‘section 101(35) or 741(8)”.

Subsec. (d)(2)(C). Pub. L. 103-394, §501(b)(5)(B), sub-
stituted ‘‘section 741 or 761 for ‘‘section 741(5) or
761(15)”’ and ‘‘section 741 for ‘‘section 741(8)”.

1990—Subsec. (d)(2)(B). Pub. L. 101-311, §204, inserted
reference to sections 101(34) and 101(35) of this title.

Subsec. (A)(2)(D). Pub. L. 101-311, §104, added subpar.
(D).

1986—Subsec. (d)(2)(B). Pub. L. 99-554 substituted
¢, financial institution” for ‘‘financial institution,”’.

1984—Subsec. (a). Pub. L. 98-353, §463(a)(1), sub-
stituted ‘‘if the debtor voluntarily or involuntarily’ for
““if the debtor’’ in provisions preceding par. (1).

Subsec. (a)(1). Pub. L. 98-353, §463(a)(2), substituted
“was made’’ for ‘‘occurred’.

Subsec. (a)(2)(B)(ii). Pub. L. 98-353, §463(a)(3), inserted
‘“‘or a transaction’ after ‘‘engaged in business’.

Subsec. (¢). Pub. L. 98-353, §463(b), inserted ‘‘or may
retain’ after ‘‘lien on” and struck out ‘‘, may retain
any lien transferred,”” before ‘‘or may enforce any obli-
gation incurred”.

Subsec. (d)(1). Pub. L. 98-353, §463(c)(1), substituted
“is s0”’ for ‘‘becomes so far’, ‘‘applicable law permits
such transfer to be” for ‘‘such transfer could have
been”’, and ‘‘is made’’ for ‘‘occurs’’.

Subsec. (d)(2)(B). Pub. L. 98-353, §463(c)(2), inserted
“financial institution,” after ‘‘stockbroker’.

Subsec. (d)(2)(C). Pub. L. 98-353, §394(2), added subpar.
(C).

substituted ‘2
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1982—Subsec. (d)(2)(B). Pub. L. 97-222 substituted ‘‘a
commodity broker, forward contract merchant, stock-
broker, or securities clearing agency that receives a
margin payment, as defined in section 741(5) or 761(15)
of this title, or settlement payment, as defined in sec-
tion 741(8) of this title, takes for value to extent of such
payment’”’ for ‘‘a commodity broker or forward con-
tract merchant that receives a margin payment, as de-
fined in section 761(15) of this title, takes for value’.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by section 1402 of Pub. L. 109-8 effective
Apr. 20, 2005, and applicable only with respect to cases
commenced under this title on or after such date, with
amendment by par. (1) of such section applicable only
with respect to cases commenced under this title more
than 1 year after Apr. 20, 2005, see section 1406 of Pub.
L. 109-8, set out as a note under section 507 of this title.

Amendment by section 907 of Pub. L. 109-8 effective
180 days after Apr. 20, 2005, and not applicable with re-
spect to cases commenced under this title before such
effective date, except as otherwise provided, see section
1501 of Pub. L. 109-8, set out as a note under section 101
of this title.

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by Pub. L. 105-183 applicable to any case
brought under an applicable provision of this title that
is pending or commenced on or after June 19, 1998, see
section 5 of Pub. L. 105-183, set out as a note under sec-
tion 544 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after
Oct. 27, 1986, see section 302(a) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5b2(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§ 549. Postpetition transactions

(a) Except as provided in subsection (b) or (c)
of this section, the trustee may avoid a transfer
of property of the estate—

(1) that occurs after the commencement of
the case; and

(2)(A) that is authorized only under section
303(f) or 542(c) of this title; or

(B) that is not authorized under this title or
by the court.

(b) In an involuntary case, the trustee may
not avoid under subsection (a) of this section a
transfer made after the commencement of such
case but before the order for relief to the extent
any value, including services, but not including
satisfaction or securing of a debt that arose be-
fore the commencement of the case, is given
after the commencement of the case in exchange
for such transfer, notwithstanding any notice or
knowledge of the case that the transferee has.

(c) The trustee may not avoid under sub-
section (a) of this section a transfer of an inter-
est in real property to a good faith purchaser
without knowledge of the commencement of the
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case and for present fair equivalent value unless
a copy or notice of the petition was filed, where
a transfer of an interest in such real property
may be recorded to perfect such transfer, before
such transfer is so perfected that a bona fide
purchaser of such real property, against whom
applicable law permits such transfer to be per-
fected, could not acquire an interest that is su-
perior to such interest of such good faith pur-
chaser. A good faith purchaser without knowl-
edge of the commencement of the case and for
less than present fair equivalent value has a lien
on the property transferred to the extent of any
present value given, unless a copy or notice of
the petition was so filed before such transfer
was so perfected.
(d) An action or proceeding under this section
may not be commenced after the earlier of—
(1) two years after the date of the transfer
sought to be avoided; or
(2) the time the case is closed or dismissed.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2601; Pub. L.
98-353, title III, §464, July 10, 1984, 98 Stat. 379;
Pub. L. 99-554, title II, §283(0), Oct. 27, 1986, 100
Stat. 3117; Pub. L. 103-394, title V, §501(d)(18),
Oct. 22, 1994, 108 Stat. 4146; Pub. L. 109-8, title
XII, §1214, Apr. 20, 2005, 119 Stat. 195.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 549 of the House amendment has been re-
drafted in order to incorporate sections 342(b) and (c¢) of
the Senate amendment. Those sections have been con-
solidated and redrafted in section 549(c) of the House
amendment. Section 549(d) of the House amendment
adopts a provision contained in section 549(c) of the
Senate amendment.

SENATE REPORT NO. 95-989

This section modifies section 70d of current law [sec-
tion 110(d) of former title 11]. It permits the trustee to
avoid transfers of property that occur after the com-
mencement of the case. The transfer must either have
been unauthorized, or authorized under a section that
protects only the transferor. Subsection (b) protects
“involuntary gap’ transferees to the extent of any
value (including services, but not including satisfaction
of a debt that arose before the commencement of the
case), given after commencement in exchange for the
transfer. Notice or knowledge of the transferee is irrel-
evant in determining whether he is protected under
this provision.

AMENDMENTS

2005—Subsec. (c¢). Pub. L. 109-8 inserted ‘‘an interest
in” after ‘‘transfer of’ in two places and substituted
“purchaser of such real property’” for ‘‘purchaser of
such property’ and ‘‘such interest’ for ‘‘the interest’.

1994—Subsec. (b). Pub. L. 103-394 inserted ‘‘the trustee
may not avoid under subsection (a) of this section”
after ‘‘involuntary case,”’.

1986—Subsec. (b). Pub. L. 99-554 substituted ‘“‘made’’
for “that occurs”, and ‘“to the extent’” for ‘‘is valid
against the trustee to the extent of”’, and inserted ‘‘is”’
before ‘‘given’’.

1984—Subsec. (a). Pub. L. 98-353, §464(a)(1), (2), sub-
stituted ‘““(b) or (c¢)”’ for ‘“(b) and (c)”’ in provisions pre-
ceding par. (1) and inserted ‘‘only’’ between ‘‘author-
ized”’ and ‘‘under’ in par. (2)(A). In the original of Pub.
L. 98-353, subsec. (a)(2) of section 464 thereof ended with
a period but was followed by pars. (3), (4), and (5). Such
pars. (3), (4), and (5) purported to amend subsec. (a) of
this section in ways not susceptible of execution. In a
predecessor bill [S. 445], these pars. (3), (4), and (b)
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formed a part of a subsec. (b) of section 361 thereof
which amended subsec. (b) of this section. Such subsec.
(b) of section 361 of S. 445 was not carried into Pub. L.
98-353, §464.

Subsec. (c¢). Pub. L. 98-353, §464(c), amended subsec.
(c) generally. Prior to amendment, subsec. (¢c) read as
follows: ‘“The trustee may not avoid under subsection
(a) of this section a transfer, to a good faith purchaser
without knowledge of the commencement of the case
and for present fair equivalent value or to a purchaser
at a judicial sale, of real property located other than in
the county in which the case is commenced, unless a
copy of the petition was filed in the office where con-
veyances of real property in such county are recorded
before such transfer was so far perfected that a bona
fide purchaser of such property against whom applica-
ble law permits such transfer to be perfected cannot ac-
quire an interest that is superior to the interest of such
good faith or judicial sale purchaser. A good faith pur-
chaser, without knowledge of the commencement of
the case and for less than present fair equivalent value,
of real property located other than in the county in
which the case is commenced, under a transfer that the
trustee may avoid under this section, has a lien on the
property transferred to the extent of any present value
given, unless a copy of the petition was so filed before
such transfer was so perfected.”’

Subsec. (d)(1). Pub. L. 98-353, §464(d), substituted “or”
for “‘and”’.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after
Oct. 27, 1986, see section 302(a) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§ 550. Liability of transferee of avoided transfer

(a) Except as otherwise provided in this sec-
tion, to the extent that a transfer is avoided
under section 544, 545, 547, 548, 549, 553(b), or
724(a) of this title, the trustee may recover, for
the benefit of the estate, the property trans-
ferred, or, if the court so orders, the value of
such property, from—

(1) the initial transferee of such transfer or
the entity for whose benefit such transfer was
made; or

(2) any immediate or mediate transferee of
such initial transferee.

(b) The trustee may not recover under section
(a)(2) of this section from—

(1) a transferee that takes for value, includ-
ing satisfaction or securing of a present or an-
tecedent debt, in good faith, and without
knowledge of the voidability of the transfer
avoided; or
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(2) any immediate or mediate good faith
transferee of such transferee.

(c) If a transfer made between 90 days and one
year before the filing of the petition—
(1) is avoided under section 547(b) of this
title; and
(2) was made for the benefit of a creditor
that at the time of such transfer was an in-
sider;

the trustee may not recover under subsection (a)
from a transferee that is not an insider.

(d) The trustee is entitled to only a single sat-
isfaction under subsection (a) of this section.

(e)(1) A good faith transferee from whom the
trustee may recover under subsection (a) of this
section has a lien on the property recovered to
secure the lesser of—

(A) the cost, to such transferee, of any im-
provement made after the transfer, less the
amount of any profit realized by or accruing
to such transferee from such property; and

(B) any increase in the value of such prop-
erty as a result of such improvement, of the
property transferred.

(2) In this subsection,
cludes—

(A) physical additions or changes to the
property transferred;

(B) repairs to such property;

(C) payment of any tax on such property;

(D) payment of any debt secured by a lien on
such property that is superior or equal to the
rights of the trustee; and

(BE) preservation of such property.

(f) An action or proceeding under this section
may not be commenced after the earlier of—

(1) one year after the avoidance of the trans-
fer on account of which recovery under this
section is sought; or

(2) the time the case is closed or dismissed.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2601; Pub. L.
98-353, title III, §465, July 10, 1984, 98 Stat. 379;
Pub. L. 103-394, title II, §202, Oct. 22, 1994, 108
Stat. 4121.)

HISTORICAL AND REVISION NOTES

“improvement’’ in-

LEGISLATIVE STATEMENTS

Section 5560(a)(1) of the House amendment has been
modified in order to permit recovery from an entity for
whose benefit an avoided transfer is made in addition
to a recovery from the initial transferee of the transfer.
Section 550(c) would still apply, and the trustee is enti-
tled only to a single satisfaction. The liability of a
transferee under section 550(a) applies only ‘‘to the ex-
tent that a transfer is avoided”. This means that liabil-
ity is not imposed on a transferee to the extent that a
transferee is protected under a provision such as sec-
tion 548(c) which grants a good faith transferee for
value of a transfer that is avoided only as a fraudulent
transfer, a lien on the property transferred to the ex-
tent of value given.

Section 550(b) of the House amendment is modified to
indicate that value includes satisfaction or securing of
a present antecedent debt. This means that the trustee
may not recover under subsection (a)(2) from a subse-
quent transferee that takes for ‘‘value’’, provided the
subsequent transferee also takes in good faith and
without knowledge of the transfer avoided.

Section 550(e) of the House amendment is derived
from section 550(e) of the Senate amendment.

SENATE REPORT NO. 95-989

Section 550 prescribes the liability of a transferee of
an avoided transfer, and enunciates the separation be-
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tween the concepts of avoiding a transfer and recover-
ing from the transferee. Subsection (a) permits the
trustee to recover from the initial transferee of an
avoided transfer or from any immediate or mediate
transferee of the initial transferee. The words ‘‘to the
extent that” in the lead in to this subsection are de-
signed to incorporate the protection of transferees
found in proposed 11 U.S.C. 549(b) and 548(c). Subsection
(b) limits the liability of an immediate or mediate
transferee of the initial transferee if such secondary
transferee takes for value, in good faith and without
knowledge of the voidability of the transfer. An imme-
diate or mediate good faith transferee of a protected
secondary transferee is also shielded from liability.
This subsection is limited to the trustee’s right to re-
cover from subsequent transferees under subsection
(a)(2). It does not limit the trustee’s rights against the
initial transferee under subsection (a)(1). The phrase
‘‘good faith” in this paragraph is intended to prevent a
transferee from whom the trustee could recover from
transferring the recoverable property to an innocent
transferee, and receiving a retransfer from him, that is,
‘“‘washing”’ the transaction through an innocent third
party. In order for the transferee to be excepted from
liability under this paragraph, he himself must be a
good faith transferee. Subsection (c¢) is a further limita-
tion on recovery. It specifies that the trustee is enti-
tled to only one satisfactory, under subsection (a), even
if more than one transferee is liable.

Subsection (d) protects good faith transferees, either
initial or subsequent, to the extent of the lesser of the
cost of any improvement the transferee makes in the
transferred property and the increase in value of the
property as a result of the improvement. Paragraph (2)
of the subsection defines improvement to include phys-
ical additions or changes to the property, repairs, pay-
ment of taxes on the property, payment of a debt se-
cured by a lien on the property, discharge of a lien on
the property, and preservation of the property.

Subsection (e) establishes a statute of limitations on
avoidance by the Trustee. The limitation is one year
after the avoidance of the transfer or the time the case
is closed or dismissed, whichever is earlier.

AMENDMENTS

1994—Subsecs. (¢) to (f). Pub. L. 103-394 added subsec.
(c) and redesignated former subsecs. (¢) to (e) as (d) to
(f), respectively.

1984—Subsec. (a). Pub. L. 98-353, §465(a), substituted
‘5649, 553(b), or 724(a) of this title’” for ‘549, or 724(a) of
this title”.

Subsec. (d)(1)(A). Pub. L. 98-353, §465(b)(1), inserted
‘‘or accruing to’’ after “by’’.

Subsec. (A)(1)(B). Pub. L. 98-353, §465(b)(2), substituted
‘‘the value of such property’ for ‘‘value’.

Subsec. (A)(2)(D). Pub. L. 98-353, §465(b)(3), sub-
stituted ‘‘payment of any debt secured by a lien on
such property that is superior or equal to the rights of
the trustee; and” for ‘“‘payment of any debt secured by
a lien on such property.”

Subsec. (D)(2)(E), (F). Pub. L. 98-353, §465(b)(3), (4),
struck out subpar. (E) ‘‘discharge of any lien against
such property that is superior or equal to the rights of
the trustee; and” and redesignated subpar. (F) as (E).

Subsec. (e)(1). Pub. L. 98-353, §465(c), substituted ‘‘or”’
for “‘and”.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5b2(a) of Pub. L. 98-353, set out as a note under section
101 of this title.
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§551. Automatic preservation of avoided transfer

Any transfer avoided under section 522, 544,
545, 547, 548, 549, or 724(a) of this title, or any lien
void under section 506(d) of this title, is pre-
served for the benefit of the estate but only with
respect to property of the estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2602.)
HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 551 is adopted from the House bill and the al-
ternative in the Senate amendment is rejected. The
section is clarified to indicate that a transfer avoided
or a lien that is void is preserved for the benefit of the
estate, but only with respect to property of the estate.
This prevents the trustee from asserting an avoided tax
lien against after acquired property of the debtor.

SENATE REPORT NO. 95-989

This section is a change from present law. It specifies
that any avoided transfer is automatically preserved
for the benefit of the estate. Under current law, the
court must determine whether or not the transfer
should be preserved. The operation of the section is
automatic, unlike current law, even though preserva-
tion may not benefit the estate in every instance. A
preserved lien may be abandoned by the trustee under
proposed 11 U.S.C. 554 if the preservation does not bene-
fit the estate. The section as a whole prevents junior
lienors from improving their position at the expense of
the estate when a senior lien is avoided.

§ 552. Postpetition effect of security interest

(a) Except as provided in subsection (b) of this
section, property acquired by the estate or by
the debtor after the commencement of the case
is not subject to any lien resulting from any se-
curity agreement entered into by the debtor be-
fore the commencement of the case.

(b)(1) Except as provided in sections 363, 506(c),
522, 544, 545, 547, and 548 of this title, if the debt-
or and an entity entered into a security agree-
ment before the commencement of the case and
if the security interest created by such security
agreement extends to property of the debtor ac-
quired before the commencement of the case and
to proceeds, products, offspring, or profits of
such property, then such security interest ex-
tends to such proceeds, products, offspring, or
profits acquired by the estate after the com-
mencement of the case to the extent provided by
such security agreement and by applicable non-
bankruptcy law, except to any extent that the
court, after notice and a hearing and based on
the equities of the case, orders otherwise.

(2) Except as provided in sections 363, 506(c),
522, 544, 545, 547, and 548 of this title, and not-
withstanding section 546(b) of this title, if the
debtor and an entity entered into a security
agreement before the commencement of the case
and if the security interest created by such se-
curity agreement extends to property of the
debtor acquired before the commencement of
the case and to amounts paid as rents of such
property or the fees, charges, accounts, or other
payments for the use or occupancy of rooms and
other public facilities in hotels, motels, or other
lodging properties, then such security interest
extends to such rents and such fees, charges, ac-
counts, or other payments acquired by the es-
tate after the commencement of the case to the
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extent provided in such security agreement, ex-
cept to any extent that the court, after notice
and a hearing and based on the equities of the
case, orders otherwise.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2602; Pub. L.
98-353, title III, §466, July 10, 1984, 98 Stat. 380;
Pub. L. 103-394, title II, §214(a), Oct. 22, 1994, 108
Stat. 4126; Pub. L. 109-8, title XII, §1204(2), Apr.
20, 2005, 119 Stat. 194.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 5562(a) is derived from the House bill and the
alternative provision in the Senate amendment is re-
jected. Section 552(b) represents a compromise between
the House bill and the Senate amendment. Proceeds
coverage, but not after acquired property clauses, are
valid under title 11. The provision allows the court to
consider the equities in each case. In the course of such
consideration the court may evaluate any expenditures
by the estate relating to proceeds and any related im-
provement in position of the secured party. Although
this section grants a secured party a security interest
in proceeds, product, offspring, rents, or profits, the
section is explicitly subject to other sections of title 11.
For example, the trustee or debtor in possession may
use, sell, or lease proceeds, product, offspring, rents or
profits under section 363.

SENATE REPORT NO. 95-989

Under the Uniform Commercial Code, article 9, credi-
tors may take security interests in after-acquired prop-
erty. Section 552 governs the effect of such a pre-
petition security interest in postpetition property. It
applies to all security interests as defined in section
101(37) of the bankruptcy code, not only to U.C.C. secu-
rity interests.

As a general rule, if a security agreement is entered
into before the commencement of the case, then prop-
erty that the estate acquires is not subject to the secu-
rity interest created by a provision in the security
agreement extending the security interest to after-ac-
quired property. Subsection (b) provides an important
exception consistent with the Uniform Commercial
Code. If the security agreement extends to proceeds,
product, offspring, rents, or profits of the property in
question, then the proceeds would continue to be sub-
ject to the security interest pursuant to the terms of
the security agreement and provisions of applicable
law, except to the extent that where the estate ac-
quires the proceeds at the expense of other creditors
holding unsecured claims, the expenditure resulted in
an improvement in the position of the secured party.

The exception covers the situation where raw mate-
rials, for example, are converted into inventory, or in-
ventory into accounts, at some expense to the estate,
thus depleting the fund available for general unsecured
creditors, but is limited to the benefit inuring to the
secured party thereby. Situations in which the estate
incurs expense in simply protecting collateral are gov-
erned by 11 U.S.C. 506(c). In ordinary circumstances,
the risk of loss in continued operations will remain
with the estate.

HOUSE REPORT NO. 95-595

Under the Uniform Commercial Code, Article 9, credi-
tors may take security interests in after-acquired prop-
erty. This section governs the effect of such a pre-
petition security interest in postpetition property. It
applies to all security interests as defined in section 101
of the bankruptcy code, not only to U.C.C. security in-
terests.

As a general rule, if a security agreement is entered
into before the case, then property that the estate ac-
quires is not subject to the security interest created by
the security agreement. Subsection (b) provides the
only exception. If the security agreement extends to
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proceeds, product, offspring, rents, or profits of prop-
erty that the debtor had before the commencement of
the case, then the proceeds, etc., continue to be subject
to the security interest, except to the extent that the
estate acquired the proceeds to the prejudice of other
creditors holding unsecured claims. ‘“Extends to’ as
used here would include an automatically arising secu-
rity interest in proceeds, as permitted under the 1972
version of the Uniform Commercial Code, as well as an
interest in proceeds specifically designated, as required
under the 1962 Code or similar statutes covering prop-
erty not covered by the Code. ‘“‘Prejudice’” is not in-
tended to be a broad term here, but is designed to cover
the situation where the estate expends funds that re-
sult in an increase in the value of collateral. The excep-
tion is to cover the situation where raw materials, for
example, are converted into inventory, or inventory
into accounts, at some expense to the estate, thus de-
pleting the fund available for general unsecured credi-
tors. The term ‘‘proceeds’ is not limited to the tech-
nical definition of that term in the U.C.C., but covers
any property into which property subject to the secu-
rity interest is converted.

AMENDMENTS

2006—Subsec. (b)(1). Pub. L. 109-8 substituted ‘‘prod-
ucts’ for ‘“‘product’ in two places.

1994—Subsec. (b). Pub. L. 103-394 designated existing
provisions as par. (1), struck out ‘‘rents,” after ‘‘off-
spring,” in two places, and added par. (2).

1984—Subsec. (b). Pub. L. 98-353 inserted ‘522, after
¢506(c),””, substituted ‘‘an entity entered’” for ‘‘a se-
cured party enter’, and substituted ‘‘except to any ex-
tent”’ for ‘‘except to the extent’.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of

Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5b2(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§553. Setoff

(a) Except as otherwise provided in this sec-
tion and in sections 362 and 363 of this title, this
title does not affect any right of a creditor to
offset a mutual debt owing by such creditor to
the debtor that arose before the commencement
of the case under this title against a claim of
such creditor against the debtor that arose be-
fore the commencement of the case, except to
the extent that—

(1) the claim of such creditor against the
debtor is disallowed;
(2) such claim was transferred, by an entity
other than the debtor, to such creditor—
(A) after the commencement of the case;
or
(B)(i) after 90 days before the date of the
filing of the petition; and
(ii) while the debtor was insolvent (except
for a setoff of a kind described in section
362(b)(6), 362(b)(7), 362(b)(17), 362(b)(27), 555,
556, 559, 560, or 561); or
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(3) the debt owed to the debtor by such credi-
tor was incurred by such creditor—

(A) after 90 days before the date of the fil-
ing of the petition;

(B) while the debtor was insolvent; and

(C) for the purpose of obtaining a right of
setoff against the debtor (except for a setoff
of a Kkind described in section 362(b)(6),
362(b)(7), 362(b)(17), 362(b)(27), 555, bb6, 559,
560, or 561).

(b)(1) Except with respect to a setoff of a kind
described in section 362(b)(6), 362(b)(7), 362(b)(17),
362(b)(27), 555, 556, 559, 560, 561, 365(h), 546(h), or
365(i)(2) of this title, if a creditor offsets a mu-
tual debt owing to the debtor against a claim
against the debtor on or within 90 days before
the date of the filing of the petition, then the
trustee may recover from such creditor the
amount so offset to the extent that any insuffi-
ciency on the date of such setoff is less than the
insufficiency on the later of—

(A) 90 days before the date of the filing of
the petition; and

(B) the first date during the 90 days imme-
diately preceding the date of the filing of the
petition on which there is an insufficiency.

(2) In this subsection, ‘‘insufficiency’ means
amount, if any, by which a claim against the
debtor exceeds a mutual debt owing to the debt-
or by the holder of such claim.

(c) For the purposes of this section, the debtor
is presumed to have been insolvent on and dur-
ing the 90 days immediately preceding the date
of the filing of the petition.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2602; Pub. L.
98-353, title III, §§395, 467, July 10, 1984, 98 Stat.
365, 380; Pub. L. 101-311, title I, §105, June 25,
1990, 104 Stat. 268; Pub. L. 103-394, title II,
§§205(b), 222(b), title V, §501(d)(19), Oct. 22, 1994,
108 Stat. 4123, 4129, 4146; Pub. L. 109-8, title IX,
§907(n), Apr. 20, 2005, 119 Stat. 181.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 553 of the House amendment is derived from
a similar provision contained in the Senate amend-
ment, but is modified to clarify application of a two-
point test with respect to setoffs.

SENATE REPORT NO. 95-989

This section preserves, with some changes, the right
of setoff in bankruptcy cases now found in section 68 of
the Bankruptcy Act [section 108 of former title 11]. One
exception to the right is the automatic stay, discussed
in connection with proposed 11 U.S.C. 362. Another is
the right of the trustee to use property under section
363 that is subject to a right of setoff.

The section states that the right of setoff is unaf-
fected by the bankruptcy code except to the extent
that the creditor’s claim is disallowed, the creditor ac-
quired (other than from the debtor) the claim during
the 90 days preceding the case while the debtor was in-
solvent, the debt being offset was incurred for the pur-
pose of obtaining a right of setoff, while the debtor was
insolvent and during the 90-day prebankruptcy period,
or the creditor improved his position in the 90-day pe-
riod (similar to the improvement in position test found
in the preference section 547(c)(5)). Only the last excep-
tion is an addition to current law.

As under section 547(f), the debtor is presumed to
have been insolvent during the 90 days before the case.
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AMENDMENTS

2005—Subsec. (a)(2)(B)(ii). Pub. L. 109-8, §907(n)(1), in-
serted ‘‘(except for a setoff of a kind described in sec-
tion 362(b)(6), 362(0)(7), 362(b)(17), 362(b)(27), 555, 556, 559,
560, or 561)”’ before semicolon.

Subsec. (a)(3)(C). Pub. L. 109-8, §907(n)(2), inserted
“(except for a setoff of a kind described in section
362(b)(6), 362(b)(7), 362(b)(17), 362(b)(27), 555, 556, 559, 560,
or 561)”’ before period.

Subsec. (b)(1). Pub. L. 109-8, §907(n)(3), substituted
¢362(b)(17), 362(b)(27), bb5, 556, 559, 560, 561, for
¢362(b)(14),” in introductory provisions.

1994—Subsec. (a)(1). Pub. L. 103-394, §501(d)(19)(A),
struck out before semicolon at end ‘‘other than under
section 502(b)(3) of this title”.

Subsec. (b)(1). Pub. L. 103-394, §501(d)(19)(B), sub-
stituted ‘‘section 362(b)(14),” for ‘‘section 362(b)(14),,”.

Pub. L. 103-394, §222(b), which directed the amend-
ment of section 553(b)(1) by inserting ‘546(h),” after
¢365(h),” was executed by making the insertion in sec-
tion 553(b)(1) of this title to reflect the probable intent
of Congress.

Pub. L. 103-394, §205(b), substituted <365(h)”’ for
¢365(h)(2).

1990—Subsec. (b)(1). Pub. L. 101-311 substituted
¢362(b)(7), 362(b)(14),” for “362(b)(7),”.

1984—Subsec. (b)(1). Pub. L. 98-353 inserted
¢, 362(0)(7),” after  ‘362(b)(6)°, and substituted

‘¢, 365(h)(2), or 365(i)(2)”" for ‘‘or 365(h)(1)”.
EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§554. Abandonment of property of the estate

(a) After notice and a hearing, the trustee may
abandon any property of the estate that is bur-
densome to the estate or that is of inconsequen-
tial value and benefit to the estate.

(b) On request of a party in interest and after
notice and a hearing, the court may order the
trustee to abandon any property of the estate
that is burdensome to the estate or that is of in-
consequential value and benefit to the estate.

(¢c) Unless the court orders otherwise, any
property scheduled under section 521(a)(1) of this
title not otherwise administered at the time of
the closing of a case is abandoned to the debtor
and administered for purposes of section 350 of
this title.

(d) Unless the court orders otherwise, property
of the estate that is not abandoned under this
section and that is not administered in the case
remains property of the estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2603; Pub. L.
98-353, title III, §468, July 10, 1984, 98 Stat. 380;
Pub. L. 99-554, title II, §283(p), Oct. 27, 1986, 100
Stat. 3118; Pub. L. 111-327, §2(a)(23), Dec. 22, 2010,
124 Stat. 3560.)
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HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 554(b) is new and permits a party in interest
to request the court to order the trustee to abandon
property of the estate that is burdensome to the estate
or that is of inconsequential value to the estate.

SENATE REPORT NO. 95-989

Under this section the court may authorize the trust-
ee to abandon any property of the estate that is bur-
densome to the estate or that is of inconsequential
value to the estate. Abandonment may be to any party
with a possessory interest in the property abandoned.
In order to aid administration of the case, subsection
(b) deems the court to have authorized abandonment of
any property that is scheduled under section 521(1) and
that is not administered before the case is closed. That
property is deemed abandoned to the debtor. Sub-
section (c) specifies that if property is neither aban-
doned nor administered it remains property of the es-
tate.

AMENDMENTS

2010—Subsec. (c). Pub. L.
“621(a)(1)” for 5621(1)”.

1986—Subsec. (c¢). Pub. L. 99-554 substituted ¢521(1)”’
for “‘5621(a)(1)”’.

1984—Subsecs. (a), (b). Pub. L. 98-353, §468(a), inserted
“‘and benefit” after “‘value’.

Subsec. (c). Pub. L. 98-353, §468(b), amended subsec.
(c) generally. Prior to amendment, subsec. (¢c) read as
follows: ‘“Unless the court orders otherwise, any prop-
erty that is scheduled under section 521(1) of this title
and that is not administered before a case is closed
under section 350 of this title is deemed abandoned.”

Subsec. (d). Pub. L. 98-353, §468(c), struck out ‘‘sec-
tion (a) or (b) of”’ after ‘“‘not abandoned under’’.

111-327 substituted

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after
Oct. 27, 1986, see section 302(a) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§555. Contractual right to liquidate, terminate,
or accelerate a securities contract

The exercise of a contractual right of a stock-
broker, financial institution, financial partici-
pant, or securities clearing agency to cause the
liquidation, termination, or acceleration of a se-
curities contract, as defined in section 741 of
this title, because of a condition of the kind
specified in section 365(e)(1) of this title shall
not be stayed, avoided, or otherwise limited by
operation of any provision of this title or by
order of a court or administrative agency in any
proceeding under this title unless such order is
authorized under the provisions of the Securi-
ties Investor Protection Act of 1970 or any stat-
ute administered by the Securities and Ex-
change Commission. As used in this section, the
term ‘‘contractual right’” includes a right set
forth in a rule or bylaw of a derivatives clearing
organization (as defined in the Commodity Ex-
change Act), a multilateral clearing organiza-
tion (as defined in the Federal Deposit Insurance
Corporation Improvement Act of 1991), a na-
tional securities exchange, a national securities
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association, a securities clearing agency, a con-
tract market designated under the Commodity
Exchange Act, a derivatives transaction execu-
tion facility registered under the Commodity
Exchange Act, or a board of trade (as defined in
the Commodity Exchange Act), or in a resolu-
tion of the governing board thereof, and a right,
whether or not in writing, arising under com-
mon law, under law merchant, or by reason of
normal business practice.

(Added Pub. L. 97-222, §6(a), July 27, 1982, 96
Stat. 236; amended Pub. L. 98-353, title III, §469,
July 10, 1984, 98 Stat. 380; Pub. L. 103-394, title V,
§501(b)(6), (d)(20), Oct. 22, 1994, 108 Stat. 4143,
4146; Pub. L. 109-8, title IX, §907(g), (0)(7), Apr.
20, 2005, 119 Stat. 177, 182.)

REFERENCES IN TEXT

The Securities Investor Protection Act of 1970, re-
ferred to in text, is Pub. L. 91-598, Dec. 30, 1970, 84 Stat.
1636, as amended, which is classified generally to chap-
ter 2B-1 (§78aaa et seq.) of Title 15, Commerce and
Trade. For complete classification of this Act to the
Code, see section 78aaa of Title 15 and Tables.

The Commodity Exchange Act, referred to in text, is
act Sept. 21, 1922, ch. 369, 42 Stat. 998, as amended,
which is classified generally to chapter 1 (§1 et seq.) of
Title 7, Agriculture. For complete classification of this
Act to the Code, see section 1 of Title 7 and Tables.

The Federal Deposit Insurance Corporation Improve-
ment Act of 1991, referred to in text, is Pub. L. 102-242,
Dec. 19, 1991, 105 Stat. 2236, as amended. For complete
classification of this Act to the Code, see Short Title of
1991 Amendment note set out under section 1811 of Title
12, Banks and Banking, and Tables.

AMENDMENTS

2005—Pub. L. 109-8, §907(g)(1), substituted ‘‘Contrac-
tual right to liquidate, terminate, or accelerate a secu-
rities contract’ for ‘‘Contractual right to liquidate a
securities contract’ in section catchline.

Pub. L. 109-8, §907(g)(2), (0)(7), in first sentence, in-
serted ‘‘financial participant,” after ‘‘financial institu-
tion,”” and substituted ‘‘liquidation, termination, or ac-
celeration” for ‘‘liquidation’, and substituted second
sentence for former second sentence which read as fol-
lows: ‘“As used in this section, the term ‘contractual
right’ includes a right set forth in a rule or bylaw of a
national securities exchange, a national securities as-
sociation, or a securities clearing agency.”

1994—Pub. L. 103-394 substituted ‘‘section 741 of this
title” for ‘‘section 741(7)” and struck out ‘(156 U.S.C.
T8aaa et seq.)’” after ‘‘Act of 1970”".

1984—Pub. L. 98-353 inserted ‘‘, financial institution,”
after ‘‘stockbroker’.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.
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§556. Contractual right to liquidate, terminate,
or accelerate a commodities contract or for-
ward contract

The contractual right of a commodity broker,
financial participant, or forward contract mer-
chant to cause the liquidation, termination, or
acceleration of a commodity contract, as de-
fined in section 761 of this title, or forward con-
tract because of a condition of the kind specified
in section 365(e)(1) of this title, and the right to
a variation or maintenance margin payment re-
ceived from a trustee with respect to open com-
modity contracts or forward contracts, shall not
be stayed, avoided, or otherwise limited by oper-
ation of any provision of this title or by the
order of a court in any proceeding under this
title. As used in this section, the term ‘‘contrac-
tual right”’ includes a right set forth in a rule or
bylaw of a derivatives clearing organization (as
defined in the Commodity Exchange Act), a
multilateral clearing organization (as defined in
the Federal Deposit Insurance Corporation Im-
provement Act of 1991), a national securities ex-
change, a national securities association, a secu-
rities clearing agency, a contract market des-
ignated under the Commodity Exchange Act, a
derivatives transaction execution facility reg-
istered under the Commodity Exchange Act, or
a board of trade (as defined in the Commodity
Exchange Act) or in a resolution of the govern-
ing board thereof and a right, whether or not
evidenced in writing, arising under common law,
under law merchant or by reason of normal busi-
ness practice.

(Added Pub. L. 97-222, §6(a), July 27, 1982, 96
Stat. 236; amended Pub. L. 101-311, title II, §205,
June 25, 1990, 104 Stat. 270; Pub. L. 103-394, title
V, §501(b)(7), Oct. 22, 1994, 108 Stat. 4143; Pub. L.
109-8, title IX, §§907(h), (0)(8), Apr. 20, 2005, 119
Stat. 178, 182.)

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in text, is
act Sept. 21, 1922, ch. 369, 42 Stat. 998, as amended,
which is classified generally to chapter 1 (§1 et seq.) of
Title 7, Agriculture. For complete classification of this
Act to the Code, see section 1 of Title 7 and Tables.

The Federal Deposit Insurance Corporation Improve-
ment Act of 1991, referred to in text, is Pub. L. 102-242,
Dec. 19, 1991, 105 Stat. 2236, as amended. For complete
classification of this Act to the Code, see Short Title of
1991 Amendment note set out under section 1811 of Title
12, Banks and Banking, and Tables.

AMENDMENTS

2005—Pub. L. 109-8, §907(0)(8), inserted ‘‘, financial
participant,” after ‘‘commodity broker” in first sen-
tence.

Pub. L. 109-8, §907(h), substituted ‘‘Contractual right
to liquidate, terminate, or accelerate a commodities
contract or forward contract’ for ‘‘Contractual right to
liquidate a commodities contract or forward contract”
in section catchline, ‘‘liquidation, termination, or ac-
celeration” for ‘‘liquidation’ in first sentence, and ‘‘As
used in this section, the term ‘contractual right’ in-
cludes a right set forth in a rule or bylaw of a deriva-
tives clearing organization (as defined in the Commod-
ity Exchange Act), a multilateral clearing organization
(as defined in the Federal Deposit Insurance Corpora-
tion Improvement Act of 1991), a national securities ex-
change, a national securities association, a securities
clearing agency, a contract market designated under
the Commodity Exchange Act, a derivatives trans-
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action execution facility registered under the Commod-
ity Exchange Act, or a board of trade (as defined in the
Commodity Exchange Act) or in a resolution of the
governing board thereof and a right,” for ‘“‘As used in
this section, the term ‘contractual right’ includes a
right set forth in a rule or bylaw of a clearing organiza-
tion or contract market or in a resolution of the gov-
erning board thereof and a right,” in second sentence.

1994—Pub. L. 103-394 substituted ‘‘section 761 of this
title” for ‘‘section 761(4)”.

1990—Pub. L. 101-311 inserted before period at end
“and a right, whether or not evidenced in writing, aris-
ing under common law, under law merchant or by rea-
son of normal business practice’.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of

Pub. L. 103-394, set out as a note under section 101 of
this title.

§557. Expedited determination of interests in,
and abandonment or other disposition of
grain assets

(a) This section applies only in a case concern-
ing a debtor that owns or operates a grain stor-
age facility and only with respect to grain and
the proceeds of grain. This section does not af-
fect the application of any other section of this
title to property other than grain and proceeds

of grain.
(b) In this section—
(1) ‘‘grain” means wheat, corn, flaxseed,

grain sorghum, barley, oats, rye,
other dry edible beans, or rice;

(2) ‘“‘grain storage facility’” means a site or
physical structure regularly used to store
grain for producers, or to store grain acquired
from producers for resale; and

(3) ‘“‘producer” means an entity which en-
gages in the growing of grain.

(c)(1) Notwithstanding sections 362, 363, 365,
and 554 of this title, on the court’s own motion
the court may, and on the request of the trustee
or an entity that claims an interest in grain or
the proceeds of grain the court shall, expedite
the procedures for the determination of inter-
ests in and the disposition of grain and the pro-
ceeds of grain, by shortening to the greatest ex-
tent feasible such time periods as are otherwise
applicable for such procedures and by establish-
ing, by order, a timetable having a duration of
not to exceed 120 days for the completion of the
applicable procedure specified in subsection (d)
of this section. Such time periods and such
timetable may be modified by the court, for
cause, in accordance with subsection (f) of this
section.

(2) The court shall determine the extent to
which such time periods shall be shortened,
based upon—

(A) any need of an entity claiming an inter-
est in such grain or the proceeds of grain for
a prompt determination of such interest;

(B) any need of such entity for a prompt dis-
position of such grain;

soybeans,
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(C) the market for such grain;

(D) the conditions under which such grain is
stored;

(E) the costs of continued storage or disposi-
tion of such grain;

(F) the orderly administration of the estate;

(G) the appropriate opportunity for an en-
tity to assert an interest in such grain; and

(H) such other considerations as are relevant
to the need to expedite such procedures in the
case.

(d) The procedures that may be expedited
under subsection (c¢) of this section include—
(1) the filing of and response to—

(A) a claim of ownership;

(B) a proof of claim;

(C) a request for abandonment;

(D) a request for relief from the stay of ac-
tion against property under section 362(a) of
this title;

(E) a request for determination of secured
status;

(F) a request for determination of whether
such grain or the proceeds of grain—

(i) is property of the estate;
(ii) must be turned over to the estate; or
(iii) may be used, sold, or leased; and

(G) any other request for determination of
an interest in such grain or the proceeds of
grain;

(2) the disposition of such grain or the pro-
ceeds of grain, before or after determination of
interests in such grain or the proceeds of
grain, by way of—

(A) sale of such grain;

(B) abandonment;

(C) distribution; or

(D) such other method as is equitable in
the case;

(3) subject to sections 701, 702, 703, 1104, 1202,
and 1302 of this title, the appointment of a
trustee or examiner and the retention and
compensation of any professional person re-
quired to assist with respect to matters rel-
evant to the determination of interests in or
disposition of such grain or the proceeds of
grain; and

(4) the determination of any dispute con-
cerning a matter specified in paragraph (1), (2),
or (3) of this subsection.

(e)(1) Any governmental unit that has regu-
latory jurisdiction over the operation or liquida-
tion of the debtor or the debtor’s business shall
be given notice of any request made or order en-
tered under subsection (c) of this section.

(2) Any such governmental unit may raise, and
may appear and be heard on, any issue relating
to grain or the proceeds of grain in a case in
which a request is made, or an order is entered,
under subsection (c¢) of this section.

(3) The trustee shall consult with such govern-
mental unit before taking any action relating to
the disposition of grain in the possession, cus-
tody, or control of the debtor or the estate.

(f) The court may extend the period for final
disposition of grain or the proceeds of grain
under this section beyond 120 days if the court
finds that—

(1) the interests of justice so require in light
of the complexity of the case; and
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(2) the interests of those claimants entitled
to distribution of grain or the proceeds of
grain will not be materially injured by such
additional delay.

(g) Unless an order establishing an expedited
procedure under subsection (c) of this section, or
determining any interest in or approving any
disposition of grain or the proceeds of grain, is
stayed pending appeal—

(1) the reversal or modification of such order
on appeal does not affect the validity of any
procedure, determination, or disposition that
occurs before such reversal or modification,
whether or not any entity knew of the pend-
ency of the appeal; and

(2) neither the court nor the trustee may
delay, due to the appeal of such order, any pro-
ceeding in the case in which such order is is-
sued.

(h)(1) The trustee may recover from grain and
the proceeds of grain the reasonable and nec-
essary costs and expenses allowable under sec-
tion 503(b) of this title attributable to preserv-
ing or disposing of grain or the proceeds of
grain, but may not recover from such grain or
the proceeds of grain any other costs or ex-
penses.

(2) Notwithstanding section 326(a) of this title,
the dollar amounts of money specified in such
section include the value, as of the date of dis-
position, of any grain that the trustee distrib-
utes in kind.

(i) In all cases where the quantity of a specific
type of grain held by a debtor operating a grain
storage facility exceeds ten thousand bushels,
such grain shall be sold by the trustee and the
assets thereof distributed in accordance with
the provisions of this section.

(Added Pub. L. 98-353, title III, §352(a), July 10,
1984, 98 Stat. 359; amended Pub. L. 99-554, title
11, §257(p), Oct. 27, 1986, 100 Stat. 3115.)

AMENDMENTS

1986—Subsec. (d)(3). Pub. L. 99-554 inserted reference
to section 1202 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-554 effective 30 days after
Oct. 27, 1986, but not applicable to cases commenced
under this title before that date, see section 302(a),

(¢)(1) of Pub. L. 99-554, set out as a note under section
581 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE

Section effective with respect to cases filed 90 days
after July 10, 1984, see section 552(a) of Pub. L. 98-353,
set out as an Effective Date of 1984 Amendment note
under section 101 of this title.

§ 558. Defenses of the estate

The estate shall have the benefit of any de-
fense available to the debtor as against any en-
tity other than the estate, including statutes of
limitation, statutes of frauds, usury, and other
personal defenses. A waiver of any such defense
by the debtor after the commencement of the
case does not bind the estate.

(Added Pub. L. 98-353, title III, §470(a), July 10,
1984, 98 Stat. 380.)

EFFECTIVE DATE

Section effective with respect to cases filed 90 days
after July 10, 1984, see section 552(a) of Pub. L. 98-353,
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set out as an Effective Date of 1984 Amendment note
under section 101 of this title.

§559. Contractual right to liquidate, terminate,
or accelerate a repurchase agreement

The exercise of a contractual right of a repo
participant or financial participant to cause the
liquidation, termination, or acceleration of a re-
purchase agreement because of a condition of
the kind specified in section 365(e)(1) of this title
shall not be stayed, avoided, or otherwise lim-
ited by operation of any provision of this title or
by order of a court or administrative agency in
any proceeding under this title, unless, where
the debtor is a stockbroker or securities clear-
ing agency, such order is authorized under the
provisions of the Securities Investor Protection
Act of 1970 or any statute administered by the
Securities and Exchange Commission. In the
event that a repo participant or financial par-
ticipant liquidates one or more repurchase
agreements with a debtor and under the terms of
one or more such agreements has agreed to de-
liver assets subject to repurchase agreements to
the debtor, any excess of the market prices re-
ceived on liquidation of such assets (or if any
such assets are not disposed of on the date of liq-
uidation of such repurchase agreements, at the
prices available at the time of liquidation of
such repurchase agreements from a generally
recognized source or the most recent closing bid
quotation from such a source) over the sum of
the stated repurchase prices and all expenses in
connection with the liquidation of such repur-
chase agreements shall be deemed property of
the estate, subject to the available rights of
setoff. As used in this section, the term ‘‘con-
tractual right’ includes a right set forth in a
rule or bylaw of a derivatives clearing organiza-
tion (as defined in the Commodity Exchange
Act), a multilateral clearing organization (as de-
fined in the Federal Deposit Insurance Corpora-
tion Improvement Act of 1991), a national secu-
rities exchange, a national securities associa-
tion, a securities clearing agency, a contract
market designated under the Commodity Ex-
change Act, a derivatives transaction execution
facility registered under the Commodity Ex-
change Act, or a board of trade (as defined in the
Commodity Exchange Act) or in a resolution of
the governing board thereof and a right, whether
or not evidenced in writing, arising under com-
mon law, under law merchant or by reason of
normal business practice.

(Added Pub. L. 98-353, title III, §396(a), July 10,
1984, 98 Stat. 366; amended Pub. L. 103-394, title
V, §501(d)(21), Oct. 22, 1994, 108 Stat. 4146; Pub. L.
109-8, title IX, §907(i), (0)(9), Apr. 20, 2005, 119
Stat. 178, 182.)

REFERENCES IN TEXT

The Securities Investor Protection Act of 1970, re-
ferred to in text, is Pub. L. 91-598, Dec. 30, 1970, 84 Stat.
1636, as amended, which is classified generally to chap-
ter 2B-1 (§78aaa et seq.) of Title 15, Commerce and
Trade. For complete classification of this Act to the
Code, see section 78aaa of Title 15 and Tables.

The Commodity Exchange Act, referred to in text, is
act Sept. 21, 1922, ch. 369, 42 Stat. 998, as amended,
which is classified generally to chapter 1 (§1 et seq.) of
Title 7, Agriculture. For complete classification of this
Act to the Code, see section 1 of Title 7 and Tables.
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The Federal Deposit Insurance Corporation Improve-
ment Act of 1991, referred to in text, is Pub. L. 102-242,
Dec. 19, 1991, 105 Stat. 2236, as amended. For complete
classification of this Act to the Code, see Short Title of
1991 Amendment note set out under section 1811 of Title
12, Banks and Banking, and Tables.

AMENDMENTS

2005—Pub. L. 109-8, §907(0)(9), inserted ‘‘or financial
participant’ after ‘‘repo participant’ in two places.

Pub. L. 109-8, §907(i), substituted ‘‘Contractual right
to liquidate, terminate, or accelerate a repurchase
agreement’’ for ‘‘Contractual right to liquidate a repur-
chase agreement’ in section catchline, ‘‘liquidation,
termination, or acceleration’ for ‘‘liquidation’ in first
sentence, and ‘‘As used in this section, the term ‘con-
tractual right’ includes a right set forth in a rule or
bylaw of a derivatives clearing organization (as defined
in the Commodity Exchange Act), a multilateral clear-
ing organization (as defined in the Federal Deposit In-
surance Corporation Improvement Act of 1991), a na-
tional securities exchange, a national securities asso-
ciation, a securities clearing agency, a contract market
designated under the Commodity Exchange Act, a de-
rivatives transaction execution facility registered
under the Commodity Exchange Act, or a board of
trade (as defined in the Commodity Exchange Act) or in
a resolution of the governing board thereof and a
right,”” for ‘“As used in this section, the term ‘contrac-
tual right’ includes a right set forth in a rule or bylaw,
applicable to each party to the repurchase agreement,
of a national securities exchange, a national securities
association, or a securities clearing agency, and a
right,” in third sentence.

1994—Pub. L. 103-394 struck out ‘(15 U.S.C. 78aaa et
seq.)”” after “Act of 1970"".

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE

Section effective with respect to cases filed 90 days
after July 10, 1984, see section 552(a) of Pub. L. 98-353,
set out as an Effective Date of 1984 Amendment note
under section 101 of this title.

§560. Contractual right to liquidate, terminate,
or accelerate a swap agreement

The exercise of any contractual right of any
swap participant or financial participant to
cause the liquidation, termination, or accelera-
tion of one or more swap agreements because of
a condition of the kind specified in section
365(e)(1) of this title or to offset or net out any
termination values or payment amounts arising
under or in connection with the termination,
liquidation, or acceleration of one or more swap
agreements shall not be stayed, avoided, or
otherwise limited by operation of any provision
of this title or by order of a court or administra-
tive agency in any proceeding under this title.
As used in this section, the term ‘‘contractual
right” includes a right set forth in a rule or
bylaw of a derivatives clearing organization (as
defined in the Commodity Exchange Act), a
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multilateral clearing organization (as defined in
the Federal Deposit Insurance Corporation Im-
provement Act of 1991), a national securities ex-
change, a national securities association, a secu-
rities clearing agency, a contract market des-
ignated under the Commodity Exchange Act, a
derivatives transaction execution facility reg-
istered under the Commodity Exchange Act, or
a board of trade (as defined in the Commodity
Exchange Act) or in a resolution of the govern-
ing board thereof and a right, whether or not
evidenced in writing, arising under common law,
under law merchant, or by reason of normal
business practice.

(Added Pub. L. 101-311, title I, §106(a), June 25,
1990, 104 Stat. 268; amended Pub. L. 109-8, title
IX, §907(j), (0)(10), Apr. 20, 2005, 119 Stat. 178,
182.)

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in text, is
act Sept. 21, 1922, ch. 369, 42 Stat. 998, as amended,
which is classified generally to chapter 1 (§1 et seq.) of
Title 7, Agriculture. For complete classification of this
Act to the Code, see section 1 of Title 7 and Tables.

The Federal Deposit Insurance Corporation Improve-
ment Act of 1991, referred to in text, is Pub. L. 102-242,
Dec. 19, 1991, 105 Stat. 2236, as amended. For complete
classification of this Act to the Code, see Short Title of
1991 Amendment note set out under section 1811 of Title
12, Banks and Banking, and Tables.

AMENDMENTS

2005—Pub. L. 109-8, §907(0)(10), inserted ‘‘or financial
participant’ after ‘‘swap participant’ in first sentence.

Pub. L. 109-8, §907(j)(1), in section catchline, sub-
stituted ‘‘Contractual right to liquidate, terminate, or
accelerate a swap agreement’’ for ‘‘Contractual right to
terminate a swap agreement’’, in first sentence, sub-
stituted ‘‘liquidation, termination, or acceleration of
one or more swap agreements’” for ‘‘termination of a
swap agreement’ and ‘‘in connection with the termi-
nation, liquidation, or acceleration of one or more swap
agreements’” for ‘“‘in connection with any swap agree-
ment’’, and in second sentence, substituted ‘‘As used in
this section, the term ‘contractual right’ includes a
right set forth in a rule or bylaw of a derivatives clear-
ing organization (as defined in the Commodity Ex-
change Act), a multilateral clearing organization (as
defined in the Federal Deposit Insurance Corporation
Improvement Act of 1991), a national securities ex-
change, a national securities association, a securities
clearing agency, a contract market designated under
the Commodity Exchange Act, a derivatives trans-
action execution facility registered under the Commod-
ity Exchange Act, or a board of trade (as defined in the
Commodity Exchange Act) or in a resolution of the
governing board thereof and a right,” for ‘“As used in
this section, the term ‘contractual right’ includes a
right,”.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

§561. Contractual right to terminate, liquidate,
accelerate, or offset under a master netting
agreement and across contracts; proceedings
under chapter 15

(a) Subject to subsection (b), the exercise of
any contractual right, because of a condition of
the kind specified in section 365(e)(1), to cause
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the termination, liquidation, or acceleration of
or to offset or net termination values, payment
amounts, or other transfer obligations arising
under or in connection with one or more (or the
termination, liquidation, or acceleration of one
or more)—
(1) securities contracts, as defined in section
741(7);
(2) commodity contracts, as defined in sec-
tion 761(4);
(3) forward contracts;
(4) repurchase agreements;
(5) swap agreements; or
(6) master netting agreements,

shall not be stayed, avoided, or otherwise lim-
ited by operation of any provision of this title or
by any order of a court or administrative agency
in any proceeding under this title.

(b)(1) A party may exercise a contractual right
described in subsection (a) to terminate, lig-
uidate, or accelerate only to the extent that
such party could exercise such a right under sec-
tion 555, 556, 559, or 560 for each individual con-
tract covered by the master netting agreement
in issue.

(2) If a debtor is a commodity broker subject
to subchapter IV of chapter 7—

(A) a party may not net or offset an obliga-
tion to the debtor arising under, or in connec-
tion with, a commodity contract traded on or
subject to the rules of a contract market des-
ignated under the Commodity Exchange Act
or a derivatives transaction execution facility
registered under the Commodity Exchange Act
against any claim arising under, or in connec-
tion with, other instruments, contracts, or
agreements listed in subsection (a) except to
the extent that the party has positive net eq-
uity in the commodity accounts at the debtor,
as calculated under such subchapter; and

(B) another commodity broker may not net
or offset an obligation to the debtor arising
under, or in connection with, a commodity
contract entered into or held on behalf of a
customer of the debtor and traded on or sub-
ject to the rules of a contract market des-
ignated under the Commodity Exchange Act
or a derivatives transaction execution facility
registered under the Commodity Exchange Act
against any claim arising under, or in connec-
tion with, other instruments, contracts, or
agreements listed in subsection (a).

(3) No provision of subparagraph (A) or (B) of
paragraph (2) shall prohibit the offset of claims
and obligations that arise under—

(A) a cross-margining agreement or similar
arrangement that has been approved by the
Commodity Futures Trading Commission or
submitted to the Commodity Futures Trading
Commission under paragraph (1) or (2) of sec-
tion 5c(c) of the Commodity Exchange Act and
has not been abrogated or rendered ineffective
by the Commodity Futures Trading Commis-
sion; or

(B) any other netting agreement between a
clearing organization (as defined in section
761) and another entity that has been approved
by the Commodity Futures Trading Commis-
sion.

133

(c) As used in this section, the term ‘‘contrac-
tual right”’ includes a right set forth in a rule or
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bylaw of a derivatives clearing organization (as
defined in the Commodity Exchange Act), a
multilateral clearing organization (as defined in
the Federal Deposit Insurance Corporation Im-
provement Act of 1991), a national securities ex-
change, a national securities association, a secu-
rities clearing agency, a contract market des-
ignated under the Commodity Exchange Act, a
derivatives transaction execution facility reg-
istered under the Commodity Exchange Act, or
a board of trade (as defined in the Commodity
Exchange Act) or in a resolution of the govern-
ing board thereof, and a right, whether or not
evidenced in writing, arising under common law,
under law merchant, or by reason of normal
business practice.

(d) Any provisions of this title relating to se-
curities contracts, commodity contracts, for-
ward contracts, repurchase agreements, swap
agreements, or master netting agreements shall
apply in a case under chapter 15, so that enforce-
ment of contractual provisions of such contracts
and agreements in accordance with their terms
will not be stayed or otherwise limited by oper-
ation of any provision of this title or by order of
a court in any case under this title, and to limit
avoidance powers to the same extent as in a pro-
ceeding under chapter 7 or 11 of this title (such
enforcement not to be limited based on the pres-
ence or absence of assets of the debtor in the
United States).

(Added Pub. L. 109-8, title IX, §907(k)(1), Apr. 20,
2005, 119 Stat. 179.)

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in subsecs.
(b)(2) and (c), is act Sept. 21, 1922, ch. 369, 42 Stat. 998,
as amended, which is classified generally to chapter 1
(§1 et seq.) of Title 7, Agriculture. Section 5c(c) of the
Act is classified to section 7a-2(c) of Title 7. For com-
plete classification of this Act to the Code, see section
1 of Title 7 and Tables.

The Federal Deposit Insurance Corporation Improve-
ment Act of 1991, referred to in subsec. (c¢), is Pub. L.
102-242, Dec. 19, 1991, 105 Stat. 2236, as amended. For
complete classification of this Act to the Code, see
Short Title of 1991 Amendment note set out under sec-
tion 1811 of Title 12, Banks and Banking, and Tables.

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not
applicable with respect to cases commenced under this
title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as an
Effective Date of 2005 Amendment note under section
101 of this title.

§562. Timing of damage measurement in connec-
tion with swap agreements, securities con-
tracts, forward contracts, commodity con-
tracts, repurchase agreements, and master
netting agreements

(a) If the trustee rejects a swap agreement, se-
curities contract (as defined in section 741), for-
ward contract, commodity contract (as defined
in section 761), repurchase agreement, or master
netting agreement pursuant to section 365(a), or
if a forward contract merchant, stockbroker, fi-
nancial institution, securities clearing agency,
repo participant, financial participant, master
netting agreement participant, or swap partici-
pant liquidates, terminates, or accelerates such
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contract or agreement, damages shall be meas-
ured as of the earlier of—
(1) the date of such rejection; or
(2) the date or dates of such liquidation, ter-
mination, or acceleration.

(b) If there are not any commercially reason-
able determinants of value as of any date re-
ferred to in paragraph (1) or (2) of subsection (a),
damages shall be measured as of the earliest
subsequent date or dates on which there are
commercially reasonable determinants of value.

(c) For the purposes of subsection (b), if dam-
ages are not measured as of the date or dates of
rejection, liquidation, termination, or accelera-
tion, and the forward contract merchant, stock-
broker, financial institution, securities clearing
agency, repo participant, financial participant,
master netting agreement participant, or swap
participant or the trustee objects to the timing
of the measurement of damages—

(1) the trustee, in the case of an objection by

a forward contract merchant, stockbroker, fi-

nancial institution, securities clearing agency,

repo participant, financial participant, master
netting agreement participant, or swap par-
ticipant; or

(2) the forward contract merchant, stock-
broker, financial institution, securities clear-
ing agency, repo participant, financial partici-
pant, master netting agreement participant,
or swap participant, in the case of an objec-
tion by the trustee,

has the burden of proving that there were no
commercially reasonable determinants of value
as of such date or dates.

(Added Pub. L. 109-8, title IX, §910(a)(1), Apr. 20,
2005, 119 Stat. 184.)

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not
applicable with respect to cases commenced under this
title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as an
Effective Date of 2005 Amendment note under section
101 of this title.

CHAPTER 7—LIQUIDATION
SUBCHAPTER I—OFFICERS AND

ADMINISTRATION
Sec.
701. Interim trustee.
702. Election of trustee.
703. Successor trustee.
704. Duties of trustee.
705. Creditors’ committee.
706. Conversion.
707. Dismissal of a case or conversion to a case

under chapter 11 or 13.

SUBCHAPTER II—COLLECTION, LIQUIDATION,
AND DISTRIBUTION OF THE ESTATE

721. Authorization to operate business.

722. Redemption.

723. Rights of partnership trustee against general
partners.

724. Treatment of certain liens.

725. Disposition of certain property.

726. Distribution of property of the estate.

727. Discharge.

[728. Repealed.]

SUBCHAPTER III—STOCKBROKER LIQUIDATION
741. Definitions for this subchapter.
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Sec.

742. Effect of section 362 of this title in this sub-
chapter.

743. Notice.

T44. Executory contracts.

745. Treatment of accounts.

746. Extent of customer claims.

747. Subordination of certain customer claims.

748. Reduction of securities to money.

749. Voidable transfers.

750. Distribution of securities.

751. Customer name securities.

752. Customer property.

753. Stockbroker liquidation and forward contract
merchants, commodity brokers, stock-
brokers, financial institutions, financial
participants, securities clearing agencies,
swap participants, repo participants, and
master netting agreement participants.

SUBCHAPTER IV—COMMODITY BROKER
LIQUIDATION

T61. Definitions for this subchapter.

762. Notice to the Commission and right to be
heard.

763. Treatment of accounts.

764. Voidable transfers.

765. Customer instructions.

766. Treatment of customer property.

767. Commodity broker liquidation and forward

contract merchants, commodity brokers,
stockbrokers, financial institutions, finan-
cial participants, securities clearing agen-
cies, swap participants, repo participants,
and master netting agreement participants.

SUBCHAPTER V—CLEARING BANK LIQUIDATION

781. Definitions.
782. Selection of trustee.
783. Additional powers of trustee.
784. Right to be heard.
AMENDMENTS
2006—Pub. L. 109-8, title I, §102(k), title VII,

§719(b)(2), title IX, §907(p)(2), Apr. 20, 2005, 119 Stat. 35,
133, 182, added items 753 and 767, substituted ‘‘Dismissal
of a case or conversion to a case under chapter 11 or 13"
for ‘“‘Dismissal” in item 707, and struck out item 728
‘“‘Special tax provisions’’.

2000—Pub. L. 106-554, §1(a)(5) [title I, §112(d)], Dec. 21,
2000, 114 Stat. 2763, 2763A-396, added subchapter V head-
ing and items 781 to 784.

1984—Pub. L. 98-353, title III, §471, July 10, 1984, 98
Stat. 380, substituted ‘‘Successor’” for ‘‘Succesor’ in
item 703.

SUBCHAPTER I—OFFICERS AND
ADMINISTRATION

§701. Interim trustee

(a)(1) Promptly after the order for relief under
this chapter, the United States trustee shall ap-
point one disinterested person that is a member
of the panel of private trustees established
under section 586(a)(1) of title 28 or that is serv-
ing as trustee in the case immediately before
the order for relief under this chapter to serve
as interim trustee in the case.

(2) If none of the members of such panel is
willing to serve as interim trustee in the case,
then the United States trustee may serve as in-
terim trustee in the case.

(b) The service of an interim trustee under
this section terminates when a trustee elected
or designated under section 702 of this title to
serve as trustee in the case qualifies under sec-
tion 322 of this title.
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